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QUESTIONS PRESENTED 

In the opinion of appellee the questions presented are: 

1. Whether this Court has jurisdiction of an appeal from 
the denial of a motion to vacate sentence when a notice of ap¬ 
peal is neither received by the District Court nor even executed 
by appellant within sixty days after entry of the District 
Court’s order; and 

2. Assuming this Court has jurisdiction, whether, on the 
basis of the evidence at the hearing on the motion and the 
transcript of the trial proceedings, the District Court correctly 
held that appellant had not been deprived of effective repre¬ 
sentation by counsel so as to render his trial a farce and a 
mockery of justice. At the hearing on the motion counsel who 
had been employed to represent appellant at his trial testified 
that appellant told contradictory stories to his own counsel and 
that he felt it was his duty to the unfortunate fellow not to 
put him on the stand to testify in his own behalf. The tran¬ 
script of the trial proceedings shows that appellant’s trial coun¬ 
sel vigorously cross-examined the Government’s witnesses, 
made timely objections to the admission of evidence, sub¬ 
mitted written prayers for instructions and made a strong clos¬ 
ing argument to the jury. 
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fHniteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10999 

Joseph Leonard Mason, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

Approximately a year after he had been tried by jury and 
convicted of rape, Joseph L. Mason filed a motion to vacate 
sentence under section 2255 of Title 28, United States Code. 
The Government filed a memorandum in opposition to the 
motion and a hearing was held, at which testimony of three 
witnesses including the defendant was taken, and at which the 
defendant was represented by George E. C. Hayes, Esq., who 
was appointed by the court for that purpose. Thereafter, the 
District Court entered a memorandum-order denying the de- , 
fendant’s motion. 1 This is an appeal from that order. 

1 After argument by assigned counsel the District Court first entered an 
order granting the defendant’s motion to vacate without taking testimony 
as to the truth or falsity of the aUegations contained therein. Thereafter, 
on motion of the Government, the court did hold a hearing at which witnesses 
were sworn and testified. Then, on April 28, 1950, the court entered the 
memorandum-order vacating its previous order and denying the defendant’s 
motion (J. A. 90-102). 

( 1 ) 
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In his motion to vacate the defendant made the following 
allegations (J. A. 91): 

(1) Defense counsel fraudulent and incompetent; 

(2) Important defense witnesses not called; 

(3) Suppression of evidence vital to defense; 

(4) Illegal admission of fictitious and fraudulent al¬ 
leged confession obtained by trickery and duress; 

(5) Trial Court biased and prejudiced; 

(6) All white jury; 

(7) Racial prejudice of jury; 

(8) Insufficient legal evidence to sustain conviction. 

However, it is pointed out at page 17 of appellant’s brief that 
counsel appointed by the trial court to represent the defendant 
on his motion to vacate abandoned allegations (5) through (8) 
and that appellant’s present counsel as an officer of the court 
must adopt a like course. Appellant’s present counsel also 
concedes that allegation (3) and the charge of fraud in al¬ 
legation (1) are without support in the record (Br. 16). There 
remain only the following allegations: 

(a) Defense counsel incompetent; 

(b) Important defense witnesses not called; 

(c) Illegal admission of fictitious and fraudulent al¬ 
leged confession obtained by trickery and duress. 

Included in the Government’s memorandum in opposition to 
the motion were specific denials that defense counsel was in¬ 
competent and that the defendant’s confession was illegally ad¬ 
mitted. In that memorandum the Government also repre¬ 
sented that it had no knowledge of any suppression of evidence 
, vital to the defense (J. A. 92). 

In connection with the hearing on the defendant’s motion 
to vacate, the District Court considered the transcript of pro¬ 
ceedings at the defendant’s trial (J. A. 89). This transcript 
shows that Robert I. Miller, Esq., represented the defendant 
at his trial; that the Government called five witnesses—Jannie 
E. Milhouse, the complainant, Dr. Richard B. Speaker, a doctor 
who had examined her, Catherine C. Milhouse, sister-in-law 
of the complainant, and Officers Alex Kapsol and Howard L. 
Harps of the Metropolitan Police Department; that the Gov- 
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emment also introduced in evidence a typewritten confession 
upon which the defendant, who could not read or write, had 
placed his cross-mark; that no witnesses were called for the 
defense and the defendant did not take the stand in his own 
behalf. 

EVIDENCE AT THE TRIAL 

Jannie E. Milhouse, the complainant, was the first witness 
and testified that on the date of the offense charged she lived 
at 30 P Street NE., Washington, D. C.; that she rented a 
room on the second floor at that address; that the defendant 
who rented a room on the first floor had been living at that 
address before she came there; that prior to the date of the 
offense charged she had had only two short conversations with 
the defendant; that on the date of the offense charged at 
around 7:45 a. m. someone awoke her by knocking on her 
bedroom door, which was closed but not locked because she 
did not have a key; that she was wearing an old dress at the 
time; that the person knocking identified himself as the de¬ 
fendant and said that he wanted to come in; that she said “no”; 
that the defendant did come in, sat on her bed and tried to make 
her kiss him; that she told him to leave her alone and that she 
was going to call her brother; that the defendant twisted her 
arm, got in bed with her and had sexual intercourse with her; 
that, while he was trying to have sexual intercourse with her, 
she fought him, scratching, hitting and doing everything she 
could; that there was no one else in the house at the time; that, 
after it was all over, the defendant told her to come by where 
he worked and he would give her $10; that she told him she 
did not want his $10; that, as soon as it was over at around 
8:00 or 8:15 a. m., she went to her brother’s residence at 27 
Florida Avenue NE.; that her brother was not home and she 
told her sister-in-law what had happened; that her sister-in-law 
called the police; that, when the police came, she went with 
them back to 30 P Street NE., where they arrested the de¬ 
fendant (J. A. 25-32). Mr. Miller cross-examined the witness 
at some length, particularly with respect to her prior acquaint¬ 
ance with the defendant, the defendant’s offer of money, the 
use of force, and her resistance (J. A. 32-34). 
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Dr. Richard B. Speaker, who was attached to Gallinger Hos¬ 
pital, was the next witness and testified that he had examined 
the complaining witness on the date the offense was charged to 
have been committed; that there were small bruises about the 
labia minora and some mucoid material in the vagina found to 
contain spermatozoa; that in his opinion the bruises indicated 
that some force had been used, in entering the labia minora 
(J. A. 34-36). Mr. Miller cross-examined the doctor as to 
whether the girls’ condition would not be the same if she had 
had sexual relations voluntarily. In his cross-examination Mr. 
Miller elicited testimony from the doctor that the latter had 
not found any bruises on the complaining witness’ face or arm 
(J. A. 36-37). 

Catherine C. Milhouse, sister-in-law of the complaining wit¬ 
ness, testified next and corroborated the testimony of the com¬ 
plaining witness with respect to her report of the incident. 
She described the complaining witness’ appearance at that time 
as nervous and upset (J. A. 38). Mr. Miller made prompt 
objections to the admission of certain testimony by this witness 
as he had done with respect to the previous witness (J. A. 38). 

Officer Harps, the next witness, testified that, upon receiving 
certain information from the complainant at 27 Florida Avenue 
NE., he had arrested the defendant in his room at 30 P Street 
NK, at about 8: 45 a. m.; that the complainant seemed at the 
time to be in a semihysterical condition; that at first the de¬ 
fendant’s story was that he did not know the complainant and 
hadn’t done anything; that later in the scout car the defendant 
admitted having had sexual relations with the complainant but 
stated that it was with her consent; 2 and that, when they 
reached the precinct, he (Harps) noticed scratch marks on the 
defendant’s neck and shoulders (J. A. 49-51). 

Officer Kapsol testified that the defendant’s typewritten con¬ 
fession was given voluntarily after the defendant had been 
advised of his rights; that, while the defendant gave his con- 

* Besides the two versions given Officer Harps and the third told Officer 
Kapsol. the defendant has presented additional variations with his motion 
to vacate. He there states, for example, that he first encountered the com¬ 
plainant coming out of the bathroom rather than in bed in her own bedroom 
and that the complainant had on a night gown rather than an old dress 
(J. A. 167). 
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fession, a typist typed it; that he read the confession to the 
defendant and that thereafter the defendant placed his mark 
on it; that, when the defendant had been confronted with the 
complainant and had heard her statement, the defendant had 
admitted that her statement, but for the amount of money men¬ 
tioned, was true, and had then voluntarily given an oral con¬ 
fession which was substantially the same as that which he gave 
later and which was typed while he gave it (J. A. 52-54). 

At the request of Mr. Miller, before Officers Harps and Kap- 
sol were allowed to testify before the jury, they were examined 
out of the jury’s presence. 3 At this time Mr. Miller cross- 
examined them, and, after being assured by the court that he 
could again question them in the presence of the jury, Mr. 
Miller consented to the admission of the typewritten confession 
of the defendant. When the officers testified before the jury, 
Mr. Miller again cross-examined them and at the conclusion of 
their testimony, the following colloquy with respect to the type¬ 
written statement of the defendant took place in the presence 
of the jury ( J. A. 55): 

Mr. Heflin. Your honor, May I read the statement? 

Mr. Miller. I have not any objection. I think it 
ought to go in for what it is worth. [Emphasis added.] 

The typewritten statement of the defendant, which was in¬ 
troduced in evidence as Government Exhibit No. 1 and read to 
the jury, was as follows (J. A. 55): 

Sex Squad, Metropolitan Police Dept., Washington, 
D. C., August 25,1948,11:00 a. m. 

To Joseph Leonard Mason, colored, 34 years, of 30 
P Street NE. 

By: Det. Sgt. Alex K. Kapsol and Det. Michael J. 
Apperti, who have identified themselves to defendant 
Mason as officers of the Metropolitan Police Dept., 
D.C. 

* During the course of this examination out of the presence of the jury, 
the defendant interrupted the testimony of Officer Harps by asking if he 
could say something. Mr. Miller told the defendant to wait a minute and 
that he would have plenty of chance to say something (J. A. 41). Later, in 
response to the court’s inquiry, Mr. Miller indicated that he did not care to 
have the defendant testify out of the presence of the jury (J. A. 47). 
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Mason, you are held in connection with the alleged 
rape of one Jannie E. Milhouse, colored, 22 years, of 
30 P Street NE., at about 8:30 a. m., on August 25, 
1948, in the back room, second floor. 

You now are requested to make a statement of any 
facts known to you in connection with this case. How¬ 
ever, you are first advised that you are not compelled 
to make a statement, are not promised any favor or 
consideration for making one and do so of your own free 
will. If necessary, the statement you make will be used 
against you in Court at your trial. Having been so 
advised, are you willing to make a statement? Reply 
by Joseph Mason, “Yes”. 

I’ve been living at 30 P Street NE., for about a year. 
Miss Thompson is my landlady. For the last two 
months Lil Byrd has been living with me as my com¬ 
mon-law wife. Jannie has been living there for about 
seven months. 

About a month ago I first began to notice Jannie. 
I thought I’d like to be with her. I had never had any 
conversation with her, or had never gone up to her 
room, until this morning. 

It was running in my conscience that I wanted to go 
to bed with her, and so I went up to her room this morn¬ 
ing around 8:30. Her door was open about a couple 
of inches. I knocked on the door, she asked me who 
was it, I said “Joseph Mason”. While I was standing 
outside the door I asked her, “Come on, give it to me”. 
She said, “Okay”, but I don’t think she knew what I was 
talking about. So I went in and sat down on the side 
of the bed. 

I closed the door when I went in, but I didn’t lock 
it, cause there wasn’t anyone home. I put my hand on 
her and put my arm around her neck. I kissed her; so 
then I take my pants off and got in bed. I was wearing 
an undershirt, shorts, and these trousers, and a pair of 
bedroom slippers. I started to get in action, and I don’t 
guess she wanted to have relations with me, because she 
started pushing away. I offered her five dollars, but she 
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objected to taking it, and she started to fight me and 
scratched me on my back. I had relations with her 
anyway, and I finished what I started to do. 

She had a flowered dress on, but no panties or bras¬ 
siere. I lifted her dress up. After I got through, she 
told me she was going to tell her brother on me. 

Then I went on to the bathroom and washed up, and 
then I went downstairs to the kitchen in the basement 
and then I got a glass of water and came on back and got 
into my own bed. 

Then the police come and knocked on the door and 
told me to put my clothes on and come with them, and 
I did. 

They took me to No. 12. 

While I was at No. 12, Jannie told the police officers, 
right in front of me, what had happened this morning, 
and what she told them was the truth, except that she 
said I offered her ten dollars, and I didn’t, it was five 
dollars I offered her. 

I can’t read or write, but Sergeant Kapsol has read 
this statement to me consisting of one page and part of 
a second, and it is true and correct to the best of my 
knowledge. 

Mr. Miller made a vigorous argument to the jury, stressing 
that the testimony of the Government’s own witnesses, as well 
as the defendant’s statements, established not rape but volun¬ 
tary sexual intercourse for pay, and that, accordingly, the Gov¬ 
ernment had not made out a case (J. A. 59-62). 

The jury was instructed at length. In the course of the 
instruction the jury was told that one of the elements of the 
crime was the use of force by the defendant (J. A. 66). The 
jury was also repeatedly told that they should return a verdict 
of not guilty if they found that the complainant consented to 
having sexual relations with the defendant (J. A. 67-6$).“ 

» » • * • 


4 An appeal taken to this Court from the judgment of conviction was 
dismissed for failure to file the record on time (J. A. 82). 
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As previously mentioned, the allegations in the defendant’s 
motion to vacate which have not been abandoned are: 

(a) Defense counsel incompetent; 

(b) Important defense witnesses not called; 

(c) Illegal admission of fictitious and fraudulent al¬ 
leged confession obtained by trickery and duress. 

At the hearing with respect to these allegations the defendant 
testified on his own behalf, Robert I. Miller, Esq., who had 
been employed 5 as trial defense counsel and Police Officer 
Alex K. Kapsol testified on behalf of the Government. 

EVIDENCE AT THE HEARING ON THE MOTION 

The defendant testified that, when he was arraigned on the 
indictment, he had no conference with Mr. Miller about his 
case; that he next saw Mr. Miller in court at the trial; that 
in the meantime, Mr. Miller had not come to see him at the 
District Jail or down in the cell block of the court building; 
that Mr. Miller at no time asked him how the matter occurred; 
that the only question Mr. Miller asked him was where he 
worked; that he did not have any chance to talk to Mr. Miller 
at all; that, when he asked Mr. Miller whether Mr. Miller 
wanted him to take the witness stand, Mr. Miller instructed 
him not to take the stand (J. A. 84-85). The defendant also 
testified that he could not read or write (J. A. 86). With respect 
to the typewritten statement bearing the defendant’s cross 
mark, which at his trial had been introduced in evidence as his 
confession, the defendant on direct examination testified as 
follows (J. A. 85): 

Q. With respect to the statement that you put your 
cross mark on, will you explain to His Honor how that 
happened and what you did with respect to the putting 
of your cross mark on it? 

A. The officer over there (indicating), he asked 
me—I went to the bathroom and when I come back he 

•Appellant suggests (Br. 10) that he did not have counsel of his own 
choice. This suggestion is not borne out by the record, although appel¬ 
lant did allege that his sister raised the money to pay his counsel’s fee 
(J. A. 106). 
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asked me to sign the statement and I signed it and he 
read it to me which I didn’t like what was on it but there 
was nothing I could do about it then. 

The Court. Why? 

The Witness. I shook my head but there wasn’t any¬ 
thing I could say. X couldn’t take it from him. 

The Court. Why did you sign it? 

The Witness. I couldn’t read or write. 

The Court. He read it to you didn’t he? 

The Witness. If he read it, I didn’t hear him. 

The Court. You didn’t hear him? 

The Witness. No, sir, Your Honor. 

Robert I. Miller, Esq., testified that he had been employed 
as trial defense counsel; that the defendant’s story that the 
only question his counsel asked him was where he worked was 
not true; that on the morning of the trial he (Miller) had gone 
into the merits of the case very carefully with the defendant; 
that he (Miller) did not suppress any evidence which might 
have been given by any defense witnesses; and that the defend¬ 
ant’s story that, although his confession was obtained by trick¬ 
ery and duress, his counsel, aware of the circumstances, did 
nothing about it, was false (J. A. 78-79). On cross-examination 
Mr. Miller testified that he talked to the defendant when the 
defendant was first arraigned, that he talked to the defendant 
again down in the cell block after he had been arraigned and 
had pleaded not guilty, and that he talked to the defendant 
again on the morning the case came up for trial; that the 
defendant first told him in the cell block downstairs that he 
(the defendant) had not been present at the scene of the rape 
when it was alleged to have been committed, but that, after 
the defendant came upstairs for trial, the defendant told him 
that the complainant had consented to having the sexual rela¬ 
tions with him; that he (Miller) examined the witnesses very 
carefully on whatever the defendant told him; that, after the 
defendant was convicted, he (Miller) noted a protective appeal 
but, after reading over the record, could find no error in it 
(J. A. 80-83). In response to Mr. Hayes’ question, Mr. Miller 
explained his failure to put the defendant on the stand as 
follows (J. A. 83-84): 
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Q. I think you have answered that your reason, under 
those circumstances, for not putting him on the stand 
was that you didn’t feel there was a sufficient case to 
convict him? 

A. I thought, in view of the whole case—and I have 
had the occasion when it looked like I was going to win 
a case and if I put the defendant on the stand it would 
ruin the whole case—I thought after the Government 
had closed that I was satisfied my duty to the unfor¬ 
tunate fellow was to let it go as the testimony and that 
is the reason I didn’t put him on the stand. 

Officer Kapsol testified that he was attached to the Sex Squad 
of the Metropolitan Police Department and had been so at¬ 
tached on the date on which it was charged the defendant had 
committed rape; that the statement represented by Govern¬ 
ment Exhibit No. 1 was the statement given by the defendant 
at about 11:00 a. m. on the date the rape was charged to have 
been committed; that there were no promises or threats or 
anything of that sort extended to the defendant or any decep¬ 
tion or deceit practiced in order to procure the statement; that 
the defendant was advised at that time that he did not have 
to give any written statement and that, if he did so, it would 
be voluntary and of his own free will; that, while the defendant 
gave his statement, a typist typed it; that he (Kapsol) read 
the statement to the defendant after it was typed and that 
thereafter the defendant put his mark on it; that he (Kapsol) 
and another officer observed the defendant place his mark on 
the statement and signed their names as witnesses; that the 
defendant’s story that he did not know what was in the state¬ 
ment and that, after having returned from stepping out to the 
toilet, he was told to sign it was not true (J. A. 71-72). On 
cross-examination Officer Kapsol testified that in giving his 
statement the defendant was interrupted only by such ques¬ 
tions as—“What happened next?” 

At the conclusion of the hearing on the defendant’s motion 
t6 vacate, the District Court took the matter under advise¬ 
ment, stating (J. A. 89): 
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I am confident the plaintiff was competently repre¬ 
sented but what I am concerned with is whether or not, 
in the face of that and under the circumstances keeping 
him off the stand is waiving his constitutional rights. 
In this one particular case, I don’t know. X am not 
going to pass upon the judgment exercised by members 
of this Bar in deciding whether or not to put the defend¬ 
ant on the stand. Sometimes they do, and sometimes 
they do not. Sometimes the man has a criminal record 
and sometimes, he does not. It might well be that, in 
the lawyer’s opinion, the best interests of his client 
would be to keep him off the stand. [Emphasis 
added.] 6 

Thereafter, in its memorandum-order denying the defendant’s 
motion to vacate the District Court concluded that it could not 
be said that the defendant’s trial was a mockery and a farce 
(J. A. 100). 

This memorandum-order of the District Court was entered 
on April 28, 1950 (J. A. 96). By a copy of a letter to the de¬ 
fendant’s sister dated May 16, 1950, Mr. Hayes advised the 
defendant of the court’s order and recommended the filing of a 
motion for a new trial (J. A. 105). Although thereafter in Oc¬ 
tober Mr. Hayes did file the motion for a new trial (R. 278), 
in the meantime the defendant in proper person executed and 

• Although appellant’s subsequent motion for a new trial, from the denial 
of which no appeal has been taken, is not involved in this appeal, the fol¬ 
lowing colloquy between the court and assigned counsel in connection with 
that motion (R. 134) may be noteworthy: 

“Mr. Havea Yes; If Your Honor please, and as I have indicated to Your 
Honor and the affidavit of the man sets forth, at the time he went to trial 
counsel at that time representing him, he says, asked him only one question, 
and that was as to where he was employed. [Emphasis added.] 

“The Cotjkt. That couldn’t be so, because every witness was cross-exam¬ 
ined about the question of consent by the complaining witness, by his own 
lawyer. That is exactly what he says in his affidavit, he did have relations 
with her but it was voluntary on her part, and he was to pay her either $5.00 
* or $10.00, and the lawyer that represented him at the trial went all over the 
Government witnesses, cross-examined the complaining witness on that very 
point. He must have talked with him. I don't believe for a minute the 
only question asked of this defendant teas where he worked, and then the 
lawyer come along and give them that type of cross-examination, which was 
the basis of his defense” [Emphasis added.] 


* 
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filed a motion for permission to file appeal from the order deny¬ 
ing his motion to vacate. This motion for permission to file 
appeal, which we shall treat as constituting a notice of appeal, 
was not executed by the defendant until June 28, 1950 (see 
appellant’s letter to the Clerk of this Court dated July 7,1950, 
and the last paragraph on p. 3 of appellant’s Answer to Re¬ 
sponse to Petition for Writ of Mandamus, both in the Clerk’s 
file on Mason v. United States, Misc. No. 260) and was not re¬ 
ceived or filed in the District Court until June 30, 1950 
(J. A. 102-103). 

STATUTES AND RULES INVOLVED 

D. C. Code (1940 ed.) sec. 22-2801 provides: 

Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses a 
female child under sixteen years of age, shall be impris¬ 
oned for not more than thirty years: Provided, That in 
any case of rape the jury may add to their verdict, if it be 
guilty, the words “with the death penalty,” in which case 
the punishment shall be death by electrocution: Pro¬ 
vided further, That if the jury fail to agree as to the 
punishment the verdict of guilty shall be received and 
the punishment shall be imprisonment as provided in 
this section. 

28 U. S. C. Supp. II2255 provides: 

A prisoner in custody under sentence of a court of 
the United States claiming the right to be released upon 
the ground that the sentence was imposed in violation 
of the Constitution or laws of the United States, or that 
the court was without jurisdiction to impose such sen¬ 
tence, or that the sentence was in excess of the maximum 
authorized by law, or is otherwise subject to collateral 
attack, may move the court which imposed the sentence 
to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no 
relief, the court shall cause notice thereof to be served 
upon the United States attorney, grant a prompt hear- 
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ing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judgment 
on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it also ap¬ 
pears that the remedy by motion is inadequate or inef¬ 
fective to test the legality of his detention. 

Rule 73 (a), Federal Rules of Civil Procedure, provides in 
part: 

When an appeal is permitted by law from a district 
court to a circuit court of appeals the time within which 
an appeal may be taken shall be 30 days from the entry 
of the judgment appealed from unless a shorter time is 
provided by law, except that in any action in which the 
United States or an officer or agency thereof is a party 
the time as to all parties shall be 60 days from such entry, 
and except that upon a showing of excusable neglect 
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based on a failure of a party to learn of the entry of the 
judgment the district court in any action may extend 
the time for appeal not exceeding 30 days from the ex¬ 
piration of the original time herein prescribed. * * * 

Rule 77 (d), Federal Rules of Civil Procedure, provides: 

Immediately upon the entry of an order or judgment 
the clerk shall serve a notice of the entry by mail in 
the manner provided for in Rule 5 upon every party 
affected thereby who is not in default for failure to ap¬ 
pear, and shall make a note in the docket of the mailing. 
Such mailing is sufficient notice for all purposes for 
which notice of the entry of an order is required by these 
rules; but any party may in addition serve a notice of 
such entry in the manner provided in Rule 5 for the serv¬ 
ice of papers. Lack of notice of the entry by the clerk 
does not affect the time to appeal or relieve or authorize 
the court to relieve a party for failure to appeal within 
the time allowed, except as permitted in Rule 73 (a). 

SUMMARY OP ARGUMENT 

I 

It is well settled that timely filing of a notice of appeal is 
jurisdictional. The order of the District Court denying ap¬ 
pellant’s motion to vacate was entered on April 28,1950. Ap¬ 
pellant’s motion for permission to file appeal, which we shall 
treat as constituting a notice of appeal, was not received by the 
District Court until June 30,1950—63 days thereafter. More¬ 
over, it was not executed by appellant until June 28, 1950— 
61 days after entry of the District Court’s order. Appellant 
did not, therefore, file a timely notice which would give this 
Court jurisdiction of the appeal. 

II 

It is also well settled that upon a motion to vacate sentence 
pursuant to section 2255 of Title 28, United States Code, the 
scope of review is the same as in habeas corpus cases. Conse- 
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quently, trial errors are not reviewable unless they involve 
jurisdiction of the court or deprivation of constitutional rights 
amounting to the denial of the essence of a fair trial. Of the 
alleged errors in appellant’s motion to vacate which have 
not been abandoned as completely unsupportable by both coun¬ 
sel appointed by this Court and counsel appointed by the Dis¬ 
trict Court, the only allegation of this nature is that to the 
effect that appellant was denied effective representation by 
counsel. At the hearing on appellant’s motion to vacate both 
appellant and counsel whom he had employed to represent him 
at his trial testified with respect to this allegation. The Dis¬ 
trict Court did not believe appellant’s story that his trial 
counsel had not talked to him about the case before his trial, 
and even from the cold record it is apparent that appellant is 
not a credible witness. The District Court found that appel¬ 
lant had been competently represented at his trial, and this 
finding is amply supported by the record. The conduct of 
trial defense counsel must be viewed in the light of his testi¬ 
mony at the hearing on the motion. He testified that appel¬ 
lant even told contradictory stories to his own counsel—that 
prior to the morning of the trial appellant told him that he 
(appellant) had not been present at the scene of the rape when 
it was alleged to have been committed, but on the morning 
of the trial admitted that he had had sexual relations with the 
complainant and claimed it was with her consent. Trial de¬ 
fense counsel further testified that, under the circumstances and 
because of weaknesses in the Government’s case, he thought his 
duty to the unfortunate defendant was not to put him on the 
stand to testify in his own behalf. He also testified that he 
did not suppress any evidence which might have been given 
by possible defense witnesses. The transcript of the trial pro¬ 
ceedings shows that trial defense counsel vigorously cross-ex¬ 
amined the Government’s witnesses, made timely objections to 
the admission of evidence, submitted written prayers for in¬ 
structions and made a strong closing argument to the jury. 
Surely, this was not a token defense which would render ap¬ 
pellant’s trial a farce and a mockery of justice. 
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ARGUMENT 

I 

Timely Filing of a Notice of Appeal is Jurisdictional and Ap¬ 
pellant’s Notice of Appeal was Neither Executed By Him 
Nor Received by the District Court in Time 

It is, of course, well settled that timely filing of a notice of 
appeal is jurisdictional. United States v. Bloom, 164 F. 2d 556, 
557 (C. A. 2), cert. den. 333 U. S. 857; cf. HUl v. Hawes, 320 
TJ. S. 520, 523. Section 2255 of Title 28, United States Code, 
provides that an appeal may be taken from an order entered 
on a motion filed under that section as from a final judgment 
on application for a writ of habeas corpus. Cf. Houston v. 
United States, No. 10431. The Federal Rules of Civil Pro¬ 
cedure are made applicable to appeals in habeas corpus pro¬ 
ceedings by Rule 81 (a) (2), F. R. C. P. Rule 73 (a), F. R. 
C. P. provides that in any action in which the United States 
or an official or agency thereof is involved an appeal may be 
taken within 60 days from the entry of the judgment appealed 
from. (See also 28 U. S. C. Supp II2107.) 

The memorandum-order of the District Court denying ap¬ 
pellant’s motion to vacate was entered on April 28, 1950 
(J. A. 96). Appellant’s motion for permission to file appeal 
(which we shall treat as constituting a notice of appeal) in¬ 
cludes an affidavit which was not executed by him until June 
28, 1950. (See appellant’s letter to the Clerk of this Court 
dated July 7,1950, and the last paragraph on p. 3 of appellant’s 
Answer to Response to Petition for Writ of Mandamus, both 
in the Clerk’s file on Mason v. United States, Misc. No. 260.) 
This instrument with its accompanying letter (although the 
letter was predated June 22,1950) was not received (J. A. 102) 
or filed (J. A. 103) by the District Court until June 30, 1950. 
Thus, the instrument was not executed by appellant until the 
61st day after entry of the memorandum-order denying the 
motion to vacate 7 and was neither received nor filed by the 

T In those cases where this Court has treated tardily filed notices of 
appeal as timely, it has pointed out that the notices were executed in time 
by the defendants proceeding in proper person and that the delay in de¬ 
livery of the notices to the District Court was occasioned by no fault of the 
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District Court until the 63d day after entry of such order. 8 
Appellant did not, therefore, file a timely notice which would 
give this Court jurisdiction of the appeal. 

II 

On the Basis of the Evidence With Respect to the Allegations 
in Appellant’s Motion To Vacate, the District Court Cor¬ 
rectly Held That Appellant’s Trial Had Not Been a Farce 
and a Mockery of Justice Which Would Have Ousted It of 
Jurisdiction 

It is also well settled that upon a motion to vacate sentence 
based upon conviction in a federal court the scope of a review 
is the same as in habeas corpus cases; consequently, errors 
committed during trial may not be reviewed unless they involve 
jurisdiction of the court or deprivation of constitutional rights 
amounting to the denial of the essence of a fair trial. Smith v. 
United States, — U. S. App. D. C. —, 187 F. 2d 192; Meyers v. 
United States, 86 U. S. App. D. C. 320,181 F. 2d 802, cert den. 

defendants. Williams v. United States , — U. S. App. D. C. —, 188 F. 2d 41; 
Boykin v. Huff, 73 App. D. O. 378, 121 F. 2d 865. In those cases the de¬ 
fendants had executed their notices within ten days after entry of the 
judgments of the District Court while in this case appellant failed to 
execute his notice within 60 days after entry of the order of the District 
Court denying his motion to vacate. Moreover, the attorney representing 
appellant on his motion to vacate continued to represent him and there¬ 
after filed a motion for a new trial. 

* Pursuant to Rule 73 (a), F. R. C. P., an extension of time to file a notice 
of appeal may be obtained from the District Court upon a showing of ex¬ 
cusable neglect based on the failure of a party to learn of the entry of the 
judgment appealed from. Appellant did not obtain such an extension and 
not only did not make such a showing but, on the contrary, by his motion for 
permission to file appeal showed both that his attorney had learned of the 
entry of the order appealed from and that his attorney had informed him 
thereof by letter dated May 16, 1950. Since failure to learn of the entry 
of the Judgment appealed from is the only basis provided by Rule 73 (a) 
for extending the time for filing a notice of appeal, appellant’s allegations 
in his motion for permission to file appeal that he and his relatives con¬ 
tacted Mr. Hayes requesting without success that an appeal be filed are not 
relevant here. It might be of interest to note, however, that Mr. Hayes 
advises that there is no truth in such allegations. It is noteworthy, too, 
that at the hearing on the motion to vacate, when appellant was criticising 
his trial counsel. Government counsel predicted that, if appellant’s motion 
were denied, appellant would then criticize counsel appointed to represent 
him on that motion. 
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339 U. S. 983.® It is not alleged in appellant’s motion to vacate 
that the District Court did not have jurisdiction to try him for 
the offense with which he was charged. He must, therefore, 
rely for relief upon the contention that there was such a depri¬ 
vation of his constitutional rights at his trial that the District 
Court was ousted of jurisdiction. The only allegation of this 
nature which has not been abandoned is the basic allegation 
that he was deprived of effective representation by counsel. 
Appellant’s other allegations which have not been abandoned 
are relevant, therefore, only insofar as they support this basic 
allegation. 10 

At the conclusion of the hearing on the defendant’s motion 
to vacate and in its memorandum-order the District Court 
found that appellant at his trial “was competently represented” 
and that his trial was not a farce and a mockery of justice 
(J. A. 89, 100). These findings should not be disturbed on 
appeal unless they are clearly erroneous. Cf. Farrell v. Lana- 
gan, 166 F. 2d 845 (C. A. 1), cert. den. 319 U. S. 776. Not only 
are these findings not clearly erroneous but they are amply 
supported both by appellant’s own contradictory claims and 
by the evidence at the hearing on the motion to vacate and 
at the trial. 

Among appellant’s contradictory claims are the following: 
In his motion to vacate appellant claims that prior to his trial 
he had no conversation about his case with counsel employed 
to represent him and that before his trial started the only ques¬ 
tion his counsel asked him was where he worked. In a later 
paragraph of this same motion, appellant claims that “vital 
evidence such as open windows and doors, and people all around 
the premises within calling distance, especially the woman next 
door hanging out her washing while the alleged crime was in 
progress” was suppressed “by defense counsel.” Again in his 
motion to vacate, appellant claims that defense counsel “de¬ 
liberately and fraudulently failed to interview his client and 

* This rule has also been stated as follows, where no answer was filed and 
no hearing held on a petition for a writ of habeas corpus, Jones v. Huff, 
, 80 U. S. App. D. C. 254,255,152 F. 2d 14: 

“The question is whether the allegations of this petition, if taken as true, 
show that the proceedings upon the trial *were a farce and a mockery of 
Justice’.” 
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arrange for evidence that police had trapped and scared defend¬ 
ant into signing alleged confessions,” and did “connive to evade 
refutation of testimony by police that such alleged conversa¬ 
tion was voluntary” whereas defense counsel “was well aware 
that such alleged confession had been obtained by deceit, trick¬ 
ery, entrapment, fear and duress.” Of course, if defense coun¬ 
sel had not discussed the case with his client, he would not 
have been in a position to know of evidence which might have 
been given by possible defense witnesses and then have sup¬ 
pressed it and to have been well aware that appellant’s con¬ 
fession was not voluntary and then have connived to evade 
refutation of testimony by the police to the contrary. Thus, 
even without the benefit of observing the witnesses testify, it 
is apparent from the cold record that appellant was not a 
credible witness. 11 This is confirmed by the fact that, despite 
appellant’s testimony to the contrary, the District Court later 
remarked: 

I don’t believe for a minute the only question asked 
of this defendant was where he worked. 

It is this type of witness whom it is contended trial defense 
counsel had a duty to put on the stand to testify in his own 
behalf merely because his credibility could not be impeached 
on cross-examination by a record of previous convictions. 
Surely, a previous record would not be necessary to impeach 
this type of witness, and Mr. Miller was well aware of his 
client’s complete lack of veracity since his client would not 
even tell the truth to his own counsel. Thus, at the hearing 
on the defendant’s motion to vacate, Mr. Miller testified that 
in his conference with the defendant down in the cell block of 
the court building after the defendant had been arraigned and 
had pleaded not guilty, the defendant told him that he (the 

“Under the circumstances, defense counsel’s remark to the trial judge 
made out of the presence of the jury that the defendant “is the dumbest 
man” was actually charitable. It would perhaps have been more accurate 
to describe the defendant as “the most untruthful man” but obviously such 
a description would be much less apt to arouse the trial judge’s sympathy. 

10 Moreover, other aUeged errors, such as omissions from the court’s charge' 
to the jury, asserted for the first time on appeal, if relevant at aU in re¬ 
viewing the District Court’s action on a Section 2255 motion which did not 
allege them, are also only relevant insofar as they support the basic allega¬ 
tion that appellant was deprived of effective respresentation by counsel. 
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defendant) had not been present at the scene of the rape when 
it was alleged to have been committed, but that, after the de¬ 
fendant came upstairs for trial, the defendant told him that he 
(the defendant) had had sexual relations with the complainant 
but that it was voluntary on her part. Mr. Miller, well known 
as a criminal trial lawyer of long experience, also testified that 
he was convinced that the jury would bring in a verdict of not 
guilty. Under these circumstances, it is easy to understand 
Mr. Miller’s explanation of why he did not put a witness such 
as the defendant on the stand to testify in his own behalf. 
That explanation was as follows: 

I thought in view of the whole case—and I have had 
the occasion when it looked like I was going to win a 
case and if I. put the defendant on the stand it would 
ruin the whole case—I thought after the Government 
had closed that I was satisfied, my duty to the unfor¬ 
tunate fellow was to let it go as the testimony and that 
is the reason I didn’t put him on the stand. 12 

“Even if Mr. Miller’s judgment was erroneous, it was merely an error 
in trial tactics and any suggestion “that it is the duty of this court to under¬ 
take to substitute its judgment of the proper tactics in the trial of a case 
for that of the lawyer in the forum is baseless and unacceptable.” Felton 
v. United States , SO U. S. App. D. C. 277, 278, 170 F. 2d .153, cert. den. 335 
U. S. 831; see Burton v. United States, 80 U. S. App. D. C. 208, 151 F. 2d 
17, cert den. 326 U. S. 789. 

It might be inferred from appellant’s brief (Br. 12) that appellant re¬ 
quested and was denied permission to testify before the jury on his own 
behalf. The record, however, shows otherwise. The only time appellant 
Indicated a desire to speak was in the course of Officer Harps’ examination 
out of the presence of the jury with respect to appellant’s arrest (Officer 
Harps did not testify with respect to appellant's typewritten confession, but 
did testify that after his arrest appellant stated that the complainant had 
had the sexual relations with him of her own free will.) There was no 
need for appellant to testify out of the presence of the jury with respect to 
his arrest and defense counsel merely prevented him from interrupting 
Officer Harps’ testimony. Later, after being convinced by Officer Kapsol’s 
testimony of the admissibility of appellant’s confession, his trial defense 
counsel declined the court’s offer to have appellant testify out of the presence 
of the jury. Any impression made upon the trial judge that the defendant 
was merely “the dumbest man” rather than “the most untruthful man” was 
' thus preserved. The actual testimony with respect to the defendant’s taking 
the stand to testify before the jury, as given by the defendant himself at 
the hearing on his motion to vacate, was that he asked his counsel if his 
counsel “wanted” him to take the stand and his counsel “instructed” him 
not to do so. There is nothing to Indicate that the defendant did not concur 
or acquiesce in his counsel's advice. 
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Moreover, it is in the light of Mr. Miller’s testimony that 
defense counsel’s conduct and tactics at the trial must be 
viewed. Appellant was not deprived of effective representa¬ 
tion by counsel, but by misleading and failing to cooperate 
with his counsel appellant did deprive his counsel of an oppor¬ 
tunity to put in an affirmative defense. Nevertheless, defense 
counsel by way of a negative defense made a vigorous effort 
on behalf of his client, an effort which a less experienced counsel 
under like circumstances could not have equalled. As appel¬ 
lant points out (Br. 1), trial defense counsel exercised 18 per¬ 
emptory challenges on the voir dire. He cross-examined the 
Government’s witnesses carefully with respect to each of the 
crucial issues. He made frequent and successful objections to 
the admission of evidence. He requested and obtained per¬ 
mission to examine the police officers out of the presence of 
the juiy with respect to the admissibility of appellant’s con¬ 
fession and, when he saw that its admissibility could not be 
successfully challenged, adopted the tactic before the jury of 
stating that it should be admitted for what it was worth. Upon 
learning that the Government’s medical testimony was given 
by a physician, he refrained from bringing out further quali¬ 
fications of the doctor by cross-examination but argued the 
doctor’s lack of knowledge of rape to the jury. He submitted 
several written prayers which were granted in substance and 
made a strong closing argument to the jury. 13 Surely, this was 
not a token defense which would render appellant’s trial a farce 
and a mockery of justice. 

“The alleged deficiencies in appellant’s representation by his trial de¬ 
fense counsel which are now asserted for the first time on appeal are either 
harmless errors which would be ignored even on a direct appeal or no errors 
at all. Most of these alleged deficiencies relate to omissions from the court’s 
charge to the jury, and presumably it is to be inferred that trial defense 
counsel was remiss in not objecting to them. Appellant contends (Br. 15) 
that at three points the trial court should have pointed out the necessity 
for use of force. The trial court did instruct the jury that one of the ele¬ 
ments of the crime was the use of force by the defendant (J. A. 66). This 
was sufficient. Appellant contends (Br. 15) that the trial court erred in 
not instructing the jury on possible conviction of lesser included offenses. 
It was conclusively established that appellant had had sexual intercourse 
with the complainant. Accordingly, depending upon whether or not the 
complainant consented, appellant could have been found either guilty or not 
guilty of rape and nothing else. There was no basis in the evidence for 
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CONCLUSION 

Wherefore, it is respectfully submitted that this appeal 
should be dismissed or the judgment of the District Court, 
affirmed. 

George Morris Fay, 

Urated States Attorney. 

Cecil R. Heflin, 

Joseph M. Howard, 
Joseph F. Goetten, 
Assistant United States Attorneys. 

an instruction on lesser offenses and to have given such an instruction would 
have been error. Cf. Myers v. United States (No. 10633), — U. S. App. 
D. C. —, 186 F. 2d 536; Macllrath v. United States, — U. S. App. D. C. —, 
188 F. 2d 1009; Burcham v. United States , 82 U. S. App. D. C. 238, 163 F. 
2d 761. Appellant contends that the trial court erred in failing to instruct 
on the necessity for finding his confession voluntary and understood. This 
contention overlooks the facts that trial defense counsel consented to ad¬ 
mission of the confession, stated before the jury that it should be admitted 
for what it was worth, and argued to the jury that this confession itself 
showed that the sexual intercourse was involved in a money transaction. 
Appellant contends that the trial court erred in failing to instruct that the 
Jury must find all the elements of the crime charged beyond a reasonable 
doubt. The trial court, however, gave the defendant’s written prayers in 
substance and instructed the jury on the burden of proof, reasonable doubt 
and the elements of the crime charged. Tliis instruction was adequate. 
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1 In the United States District Court for the 

District of Columbia 

Criminal No. 1153-48 

United States 
v. 

Joseph L. Mason 

Washington, D. C. 
Tuesday, December 21,1948. 

The above-entitled cause came on for trial before Hon. Ed¬ 
ward M. Curran, United States District Judge, at 10 o’clock 
a. m. 

Appearances: On behalf of the United States: Cecil Heflin, 
Assistant United States Attorney. On behalf of the De¬ 
fendant: Robert I. Miller. 

43 Mr. Milles. Reserve. 

EVIDENCE ON BEHALF OF THE UNITED STATES 

Thereupon Jannie E. Milhouse was called as a witness on 
behalf of the United States, and having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Heflin : 

Q. Will you state your name, please? 

A. Jannie E. Milhouse. 

Q. And where do you live? 

A. 30 P Street, Northeast. 

Q. And are you employed here in the District of Columbia? 
A. Yes, sir. 

* Q. Where do you work? 

A. Five-and-ten-cent store—Wool worth’s. 

Q. Where is that located? 

A. 1113 H Street Northeast. ~ ~ 

(25) 
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Q. Were you living at this 30 P Street Northeast, on August 
25 of this year? 

A. Yes, sir. 

Q. How long had you been living there, if at all, before then? 
A. Around about three months. 

44 Q. You say about three months? 

A. Yes. 

Q. And what kind of a house is that? Is it an apartment, a 
residence, or what is it? 

A. No, it is not an apartment. 

Q. Whereabouts in the house is your room located? 

A. Second floor, back. 

Q. Do you rent a room in that house? 

A. Do I rent one? 

Q. Yes. 

A. Yes, sir. 

Q. And what is the name of your landlady? 

A. Mrs. Mary Thompson. 

Q. Now, on this date of August 25, was the defendant living 
in that house? 

A. The defendant? 

Q. That is, Joseph L. Mason. 

A. Yes, sir. 

1 Q. Do you know how long he had been there? 

. A. No, sir. 

Q. Was he there when you came there? 

A. Yes, sir. 

| 7 

Q. Now, had you seen him before this morning of August 
25; had you seen him at other times and places come back 
there? 

45 A. Yes, sir. 

Q. Did you ever have any conversation with him? 

1 ' A. Yes. I saw him one evening and told him that my cousin, 
he said that someone was there came to see me, and he was not. 
The Court. I cannot hear her. 

1 The Witness. Yes, I saw him one evening sitting out front, 
and he told me that someone was there to see me, and I said 
who was it, and he said he didn’t know. 

1 Mr. Miller. I object to any conversation. 
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The Court. J sustain the objection. 

What happened on this day? 

Mr. Heflin. I was coming to that. 

The Court. Well, I wish you would get to it. 

By Mr. Heflin: 

Q. Do you recall seeing him a few days prior to this down in 
the basement. 

A. Yes, I did. 

Q. Did you have any conversation with him then- 

Mr. Miller. I object—a few days before. 

The Court. Overruled. 

Mr. Miller. A few days before, Your Honor. 

The Court. Yes. 

Mr. Miller. All right. 

Mr. Heflin. I think the jury is entitled to know how well 
these parties knew each other. 

46 Mr. Miller. The Court sustained it. 

The Court. Go ahead. What happened down in the 
basement? 

The Witness. He told me he had something to tell me. 

By Mr. Heflin : 

Q. What did you say to him? 

A. I told him to get the hell out of the way. 

Q. Was anybody there at the time? 

A. My sister. 

Q. What were you doing in the basement? 

A. Ironing. 

Q. Now, on this morning, this August 25, about what time, if 
any, did you see him on that date? 

A. Around about a quarter to eight. 

Q. About a quarter to eight? 

A. Yes, a quarter of eight. 

Q. Where were you at that time? 

A. In my room, in bed. 

Q. In your room, in bed? 

A. That’s right. 

Q. Tell us what happened there. 

A. A knock came on the door and woke me. 
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The Court. Speak slowly now, and speak loudly. 

The Witness. A knock came on the door and awoke me and 
I asked who was it, and he said, “Joe,” and I said, “Joe 
what?” 

47 The Court. Wait a minute. You will have to speak 
slowly and speak loudly. 

A knock came on your door—and what did you do? 

The Witness. Asked who was it. 

The Court. What did he say? 

The Witness. He said it was Joe. 

The Court. What did you say? 

The Witness. I said, “Who?” He said, “Roomer down¬ 
stairs.” I asked him what did he want, and he said he wanted 
to come in. 

The Court. And what did you say? 

The Witness. “No.” 

The Court. Did he come in? 

The Witness. Yes. 

The Court. Go ahead. What did he do after he came in? 
The Witness. He came on in and came up to the bed where 
I was and set on the bed and tried to make me kiss him. 
He kept on trying to make me kiss him. 

The Court. Wait a minute; just a moment. He sat on the 
side of your bed? 

The Witness. Yes, sir. 

The Court. Trying to make you kiss him? 

The Witness. Yes, sir. 

The Court. Did you kiss him? 

The Witness. No, sir. 

The Court. What happened then? 

48 The Witness. He kept on trying to make me kiss him, 
so I told him he better leave me alone, I am going to call 

my brother, and I told him to go on downstairs and pay his rent. 

He kept on trying to make me kiss him and then he twisted 
my arm and then he had intercourse; and then he told me to 
come by where he worked at and he would give me $10. 

The Court. He twisted your arm? 

The Witness. Yes. 

The Court. Did he get in the bed? 

The Witness. Yes, sir. 
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The Court. He had sexual intercourse with you? 

The Witness. What? 

The Court. Did he have sexual relations with you? 

The Witness. Yes, sir. 

The Court. And what about this $10? 

The Witness. He told me after he finished, he told me to 
come by his work and he would give me $10. 

The Court. Come around where he worked and he would 
give you $10? 

The Witness. Yes, sir. 

i 

By Mr. Heflin: 

Q. What did you say to that? 

A. I told him I did not want his $10. 

Q. When he was trying to have intercourse with you, what 
did you do? 

49 A. I was fighting him. 

Q. Fighting him? 

A. Yes, sir. 

Q. How did you fight him? 

A. With my hands. 

Q. What do you mean, with your hands? 

A. Scratching and hitting and everything I could. 

Q. Was your door unlocked? 

A. Yes, sir; it was. 

Q. And after this occurred, what did you do? 

A. After it was all over with? 

Q. Yes. 

A. Went to my brother’s. 

Q. What address is that? 

A. 27 Florida Avenue Northeast. 

Q. And how soon after this was it that you went to your 
brother’s house? 

A. Sir? 

Q. How long after this occurrence was it before you went to 
your brother’s house? 

A. About—I don’t know exactly the time. It was around 
about eight, or a quarter after eight; somewhere between there. 
I don’t know what time it was. 
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Mr. Miller. I cannot hear her. 

The Court. Speak up loud, please. How many 

50 minutes was it? Ten, fifteen, a half hour, or when? 

Did you go to your brother’s house after this hap¬ 
pened? 

Hie Witness. I don’t know what time it was when I got 
around there. 

The Court. I do not care what time it was. How long was 
it after this happened? 

The Witness. After this happened? 

The Court. Yes. 

The Witness. As soon as he got through, I went right around 
to my brother’s. 

The Court. You went around to your brother’s? 

The Witness. Yes. 

The Court. You told him what happened, did you? 

' The Witness. My brother wasn’t home. He was at work. 
I told my sister-in-law. 

The Court. You told your sister-in-law what happened? 
The Witness. Yes, sir. 

By Mr. Heflin: 

Q. And did you call the police after you had a conversation 
with your sister-in-law? 

A. She called the police. 

Q. Was that in your presence? And did the police come 
there? 

A. Yes. Came to my sister-in-law’s house. 

Q. Came to your sister-in-law’s house? 

51 A. That is right. 

Q. And were you there at the time? 

A. That is right. 

Q. And after the police came to your sister-in-law’s house, 
what did you do? 

A. We went around there with him. 

Q. Went around back there—you mean to 30 P Street? 

A. Yes, sir. 

Q. And that address, 30 P Street, is in the District of Colum¬ 
bia here? 

A. That is right, sir. 
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Q. 30 P Street Northeast? 

A. That is right, sir. 

Q. Now, what happened when you went back around to 30 
P Street Northeast? 

A. Well, they told me to knock on the door and I knocked on 
the door and asked—he asked me who was it, and I told him 
Jannie, and he opened the door and the police arrested him. 

Q. Did you at any time give this defendant permission to 
have relations with you? 

A. No, sir; I did not. 

Q. And did he hurt you in any way when he twisted your 
arm? 

A. Yes, he did hurt. 

52 Q. Show the jury here the nature of what he did to 
you. 

A. He twisted my arm back around there. 

Q. And what else did he do? 

A. Placed his arm around my neck. 

Q. How did he do that? 

A. Around on that side [indicating]. 

Q. Now, after that where did you go, if anywhere? 

Was the defendant under arrest there at that time by the 
police officers? 

A. Arrested? When? 

Q. Did they arrest the defendant when you went back 
around there? 

A. That is right, sir. 

Mr. Miller. What did he say—“yes”? 

Mr. Heflin. She said “yes.” 

Mr. Miller. Please talk up, will you? It is hard hearing 
down here. 

By Mr. Heflin: 

Q. Was anybody at that house the morning of this occur¬ 
rence? 

A. No, sir. 

Q. How many people ordinarily—I mean, were living there 
in the house at that time? 

A. Four—five, with me, with the landlady. 

Q. Including the landlady? 
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53 A. Yes, and her husband. 

Q. Where was the landlady and her husband at that 

time? ' 

A. On their summer vacation. 

Q. And where were the other persons there? 

A. At work. 

Q. They had gone? 

A. Yes, sir. 

Q. What time did you have to go to work that morning? 

A. Nine o’clock. 

Q. You had to be at work at nine? 

A. Yes, sir. 

Q. How was the defendant dressed when he came to your 
room? 

A. Pair of pants and a shirt—undershirt. 

Q. Did he have on any shoes? 

A. Yes, some sliders. 

The Court. How were you dressed? 

The Witness. In an old dress. 

The Court. In an old dress? 

The Witness. Yes, sir. 

The Court. Did you have any underclothes on? 

The Witness. No, sir. 

Mr. Heflin. I have no further questions. 

54 Cross-examination by Mr. Miller: 

Q. Have you told the jury all of what happened in 
reference to you and this man? 

A. Have I did what? 

Q. Have you told them all that happened in reference to 
you and the defendant? 

A. Yes, sir. 

Q. How long have you known him? 

A. I never knowed his name. I found his name out after 
he got arrested. 

Q. What? 

A. I didn’t find his name out until after he got arrested. 

Q. Is it not the truth that you and he went up to the beer 
garden on several occasions? Is not that the truth? 

A. No, sir. 
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Q. And isn’t it the truth that you told the jury that you 
were fighting him with your hands, that is the truth, is it not? 
A. Yes, sir. 

Q. And you told the jury in your next breath that he had his 
hand behind you ; is that right? ; - 

A. Yes, sir. 

Q. And what did you say about $10 he promised to give 
you? 

55 A. He told me he would give me $10 after everything 
was over with. 

Q. He told you he would give you $10 after everything 
was over; that is right, is it not? 

A. That is right. 

Q. And did you go up to get the $10? 

A. No, sir. 

Q. How old are you? 

A. 22. 

Q. 22? 

A. Yes, sir. 

Q. 22 years old? 

A. Yes, sir. 

Q. How long has he been living in the same house with you? 
A. I don’t know, sir. 

Q. You do not know how long the man has been living there? 
A. No, I don’t. 

Q. Who do you live with downstairs? 

A. No one. I don’t live downstairs. 

Q. What? 

A. I don’t live downstairs. 

Q. Now, what did you tell Judge Curran—that he set on 
the bed and was kissing you; is that right? 

56 A. No, sir; he was not. He was trying to. 

Q. Did you not say he was kissing you? 

A. No, he didn’t. 

Q. He did not kiss you? 

A. No, sir. 

Q. And you have never been to a beer garden with him? 

A. No, sir; I have not. 
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Q. Do you know where the beer garden is at 7th and Q 
Northwest? 

A. No, sir. 

Q. What? 

A. 7th and Q Northwest? 

Q. Yes. 

A. A beer garden? 

Q. Yes, a place where you go and get a glass of beer. 

A. Do I know where it is at? 

Q. Yes. 

A. No, sir. 

Q. Now, you say you went around and your brother was 
gone? 

' A. That is right. 

Q. And how long from the time you claim you had some¬ 
thing to do with the man did you go around? An hour? An 
hour and a half? 

A. How long before I went to my brother’s? 

57 Q. You claim he had something to do with you, do 
you not? 

A. Yes, sir. 

Q. And you went around to your brother’s and he was not 
home; is that right? 

A. That is right. 

Q. How far is your brother’s house from 30 P Street North¬ 
east? 

A. About a block. 

Q. And when you first got around there, your brother was 
not there? 

A. That is right. 

Mr. Miller. That is all I want to ask her. 

The Court. That is all. Step down. 

(The witness was excused.) 

Thereupon Dr. Richard B. Speaker was called as a witness 
for and on behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination by Mr. Heflin: 

Q. State your full name for the record, Doctor. 
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A. Richard B. Speaker. 

Q. And you are attached to Gallinger Hospital? 

58 A. Yes, sir. 

Q. And were you so attached on August 25 of this 

year? 

A. I was. 

Q. And do you recall examining a patient thereon that date 
by the name of Jannie Milhouse? 

A. Yes, sir; I did. 

Q. And what sort of an examination did you make, Doctor? 
A. I did a general physical examination and a pelvic ex¬ 
amination. 

Q. And what was the result of your examination? 

A. The general physical examination did not reveal any¬ 
thing out of the ordinary. The pelvic examination revealed 
some small bruises about the labium minora, and some mucoid 
material in the vagina which resembled semen. Smears were 
taken of that material. 

Q. And found to be what? 

A. The laboratory report showed- 

Mr. Miller. I object to that, sir. 

The Court. Do you have the laboratory report with you? 
The Witness. Yes, sir; I do. 

Mr. Miller. Then that is all right. I withdraw the ob¬ 
jection. 

The Court. All right. 

The Witness. The laboratory report shows that spermatozoa 
were present in that material. 

59 By Mr. Heflin: 

Q. Doctor, taking into account the observation of this 
woman, and the pelvic region, could you express an opinion as 
to what was the cause of the bruises or what was the situation 
there? 

A. Well, my opinion would be that some force had been 
exerted in entering the vagina. 

The Court. Because of the- 

The Witness. Because of the bruises. 

The Court. The bruises were where? 

The Witness. On the labia minora. 
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The Court. Explain that to the jury. 

The Witness. Labia minora are two small mounds of tissue 
which guard the entrance to the vagina. 

■ Mr. Heflin. I have no further questions. 

Cross-examination by Mr. Miller: 

Q. Could you tell me. Doctor, from your examination, how 
long prior to the alleged examination that this may have oc¬ 
curred? One day, two days, or three days? 

A. That is difficult to say, but I would say it was within the 
last 24 hours before that. 

Q. Within 24 hours? 

A. Within 24 hours. 

Q. And what time did you examine her at the hospital, 

60 if you remember? About what time? Have you got 
your records with you? 

A. Yes, sir; I have my record. 

Q. May I ask you to look at it, please? 

(The witness examined a document). 

A. We don’t have the exact time here. It was the morning 
of the 25th of August. 

Q. In the morning? Before 12 o’clock? 

A. Yes, sir. 

Q. And does your examination show whether there were any 
bruises on her face or her arm, or any part of her arm bruised? 
A. I examined her and did not find any such bruises. 

Mr. Miller. Thank you kindly. 

Redirect examination by Mr. Heflin: 

Q. Doctor, let me ask one further question: Would the 
bruises that you referred to on the female organs, would such 
bruises occur from ordinary sexual relations? 

A. I don’t think they would, sir. 

Q. It would have to be where force was applied? 

A. Yes, sir. 

■ Mr. Heflin. Thank you. 

Re-cross-examination by Mr. Miller: 

Q. Do you mean to tell the Court and jury that you 

61 could determine from an examination of the person that 
you examined, that there had to be force in this case? 
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You do not mean that, do you, sir? 

Suppose a girl, assuming a girl, Doctor, would have sexual 
intercourse with a person of her own free will and accord. 
Would not the same condition exist that you found in this girl? 
Is not that the truth, Doctor? 

A. No, sir; I do not believe so. 

Q. If a girl had something to do with a person, you would 
not say that? 

A. No, sir. I have examined others who did not show those 
bruises. 

Q. How long have you been practicing, sir? 

A. I am not in practice, sir. 

Q. You are not a doctor? 

A. I am an intern. I am a doctor; yes, sir. 

Q. Oh, you are a doctor. 

But definitely you found no bruise on her arm or around her 
face or any place else, did you? 

A. No bruises on her body; no. 

Mr. Miller. Thank you Doctor, very much. 

Mr. Heflin. Thank you, Doctor. 

(The witness was excused.) 

62 Thereupon Catherine C. Milhouse was called as a 
witness for and on behalf of the United States and, hav¬ 
ing been first duly sworn, was examined and testified as follows: 
Direct examination by Mr. Heflin: 

Q. Will you state your name, please? 

A. Catherine Milhouse. 

Q. And where do you live? 

A. 27 Florida Avenue. 

Q. And were you living there on August 25 of this year? 

A. Right. 

Q. And are you related in any way to Jannie Milhouse, who 
was here just ahead of you? 

A. Sister-in-law. 

Q. Now, directing your attention to August 25 of this year, 
do you recall seeing Jannie Milhouse? 

A. What did you say? 

Q. August 25 of this year, do you recall seeing Jannie Mil- 
house? 
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A. Yes, that is right. 

Q. Where was it that you first saw her that day? 

A. Well, that morning I was in bed and Jannie knocked on 
the door, and I was in bed asleep. Jannie knocked on 

63 the door and I opened the door for her, and she came in 
crying. 

Mr. Miller. Wait a minute. I object to the conversation. 
Mr. Heflin. She said she came in crying. I do not know 
where there is any conversation yet. 

Mr. Miller. I am trying to keep it out, my dear friend. 

Mr. Heflin. All right. Do not tell any conversation. 

By Mr. Heflin : 

Q. What was her condition as you observed her when she 
came in? 

A. She was all nervous and upset, it appeared to me. 

Q. Did she have a conversation with you about something? 
A. Yes, she did. 

Q. And as a result of that conversation, did you call any¬ 
body? 

A. Yes, I did. 

Q. Who was it? 

A. Police. 

Q. And how long after you called the police before they 
came there? 

A. About ten minutes. 

Q. And after the police came there, what happened? 

A. After the police came, well, she went on back to the house 
with them. 

Q. With the police? 

A. With the police. 

64 Mr. Heflin. No further questions. 

Mr. Miller. No questions. 

The Court. Step down. 

(The witness was excused.) 

Mr. Heflin. Please call Officer Harps. 

Mr. Miller. May we approach the bench, your Honor? 

The Court. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice as follows:) 
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Mr. Miller. Are you going to use this officer as to some 
statement that the defendant made, Mr. Heflin? 

Mr. Heflin. I am going to ask him if he had any conver¬ 
sation. 

Mr. Miller. Well, I ask you to excuse the jury until I have 
a chance to interrogate him on the question. 

The Court. All right. 

We will take our recess now. 

(Counsel returned to the trial table.) 

The Court. The Court will recess, ladies and gentlemen of. 
the jury. During the luncheon recess, the Court cautions you 
not to discuss this matter amongst yourselves or with anybody 
else. 

(Thereupon, at 12: 18 o’clock p. m., a recess was taken until 
1: 30 o’clock p. m. of the same day.) 

65 AFTER RECESS 

(The proceedings were resumed at 1: 30 o’clock p. m., at the 
expiration of the recess.) 

The Court. You may excuse the jury. 

(Thereupon the jury retired from the courtroom and the fol¬ 
lowing proceedings were had:) 

Mr. Heflin. Call Officer Harps, please. 

Thereupon Howard L. Harps was called as a witness for and 
on behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Heflin: 

Q. You are Officer Howard Harps? 

A. Yes, I am. 

Q. And you are a member of the Metropolitan Police Force? 
A. Yes, I am. 

Q. Attached to what precinct? 

A. No. 12 Precinct. 

Q. And were you so attached on August 25 of this year? 

A. I was. 

Q. And on that date did you have occasion to go to 

66 premises 27 Florida Avenue Northeast? 

A. I did. 
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! Q. And after you were there, did you have occasion to go to 
premises 30 P Street Northeast? 

A. I did. 

Q. And did you put this defendant under arrest at that 
place? 

A. I did. 

1 Q. And about what time of the morning was that? 

A. Approximately 8: 45. 

Q. And did you have any conversation with him at that time 
in regard to this case? 

A. I did. 

Q. What was it? 

Mr. Miller. May I inquire at this time, if your Honor 
please, if it is permissible? 

The Court. Yes. 

By Mr. Miller: 

Q. Before you had a conversation with him, did you notify 
him that anything he said or would say would be used against 
him? * 

A. Not in those words, I didn’t. 

Q. What? 

A. Not in those words, I didn’t. 

Q. W 7 ell, did you notify him that anything he said 
67 would be used against him? 

A. Not exactly; no. 

The Court. What did you say? 

1 Mr. Miller. Yes, I would like to know that. 

Mr. Heflin. Just tell us the conversation. 

i The Witness. I told him he was in an awful mess and that 
he had got himself into some trouble, and he didn’t respond to 
that. I also told him that we wanted the truth, as best he 
knew; and he just denied everything. 

The Court. Did there come a time when you took a written 
statement from him? 

Mr. Heflin. Wait just a second. I will get to that, if your 
Honor please. There is another witness. 

Mr. Miller. Well, I thought this man- 
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Mr. Heflin. All right, I have got to call him back, but I 
want to fix the time of arrest and the oral conversation with the 
defendant by this witness. 

The Court. He denied everything? 

Mr. Miller. He denied everything. 

The Witness. Well, that was part of it. That related 
to- 

By Mr. Heflin: 

Q. What did he say to you the first time that you talked 
with him there at the house? 

A. We went to the house and the complainant in the 
68 case pointed the room door out. 

Mr. Miller. That is objectionable. 

The Court. Did she point to the defendant? 

The Witness. No, he was inside the room. 

The Court. In the presence of the defendant? 

The Witness. No, he was inside. 

The Court. You cannot tell anything then. 

The Witness. Well, we received information that he was 
in the room there, and we knocked on the door and he asked 
who it was, and we told him the police. We heard a commo¬ 
tion going on in there and the door was opened. We started 
to push the poor in and he came up against the door to stop 
us from entering the room, and he stuck his head out and asked, 
“What you want?” 

The Defendant. Can I say something? 

Mr. Miller. Wait a minute. You will have plenty of 
chance to say something. 

The Witness. He asked, “What you want?” and we told him 
he was under arrest. He then asked us “For what?” 

In the meantime the complainant was there then in the room 
and I asked him then if he had any—I don’t know the exact 
words. I asked him if he knew the girl and he did not answer 
that, and I asked him if he had been up in her room and he 
says, “No,” and then he said he didn’t even know the 
woman. 

So she kept telling us, right in front of him, “Yes, he 
is the one—he is the one that was up there.” 
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We then told him to get his clothes on, that he was under 
arrest, and that he would have to come with us to the 12th 
precinct. 

By Mr. Heflin: 

Q. You took him to the 12th precinct? 

A. We put him in the back seat of the scout car and on the 
way to the precinct I asked him, “Were you up there in the 
room with her?” and he says, “No.” We rode a few more 
blocks on our way to the precinct and he says, “Well, I might 
as well admit it. You have got me.” He says, “I had re¬ 
lations with her, but it was of her own free will.” 

Q. And then you turned him over to Officer Kapsol, did 
you not? 

A. Yes. We notified him. 

I might add she told me- 

Mr. Miller. Wait a minute, now, brother, please. 

Mr. Heflin. That is all I have of this witness. 

The Court. Prior to the time that he said, “I might as well 
admit it, I did have relations with her, but it was of her own 
free will,” had you threatened him? 

The Witness. No, sir; I hadn’t. 

The Court. Had you beaten him? 

The Witness. No, sir; I hadn’t. I was trying- 

70 The Court. Had you promised him anything? 

The Witness. No, I hadn’t. 

Mr. Miller. May I make a suggestion that I think Your 
Honor is well familiar with? 

The Court. Yes. 

By Mr. Miller: 

Q. You told him he was in an awful mess, did you not? 

A. I did. 

Mr. Miller. Of course the confession is not going to hurt 
me with him. I have no further questions to ask him. 1 
thought they had something other than that, and I am sorry 
to have to bother you under the circumstances. I would like 
to ask the other officers out of turn. But just one minute. 
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By Mr. Miller: 

Q. The other two officers were in the room when you told 
him he was in an awful mess; that is the truth, is it not? 

A. No, they were not. ✓ 

Q. Where were they, brother? 

A. I told him that—— 

Q. No. No. Where were the other two officers? That is 
what I am asking you. 

A. They were not there. The only other person that was 
there was my partner in the scout car. 

71 Q. Who? 

A. My partner in the scout car. 

Q. Is he here today? 

A. He is here, but he was not there when I made that re¬ 
mark to him. He was standing at the door. 

Q. What is his name, brother? 

A. Lampe. 

Mr. Miller. That is all. 

The Court. Let me ask you, Mr. Miller: Do you take the 
position that the statement that he made was not voluntary? 
Mr. Miller. Absolutely. Not this statement. 

They have a signed statement- 

The Court. You do not know anything about the signed 
statement? 

The Witness. No, I do not. 

Mr. Miller. I was a little ahead of time. I thought this 
good officer was going to testify to something else. 

Mr. Heflin. I think he has, Mr. Miller. 

Mr. Miller ought to know that we have got to show the ar¬ 
rest and all, in order to qualify under the Mitchell and those 
cases. 

Mr. Miller. That is all right. 

(The witness was excused.) 

72 Thereupon Alex Kapsol was called as a witness for 
and on behalf of the United States and, having been 

first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Heflin: 

Q. State your full name for the record, please, sir. 
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A. Alex K. Kapsol. 

Q. And you are a member of the Metropolitan Police? 

A. That is right. 

Q. And attached to headquarters, are you not? 

A. That is right. 

Q. Did you have occasion to talk to this defendant after his 
arrest? 

A. I did, sir. 

Q. About what time? Do you recall the date? 

A. Yes. August 25,1948. 

Q. And about what time did you first see him? 

A. At about 9:15 a. m. 

Q. Did you have a conversation with him? 

A. I did, sir. 

Q. And what was it? 

A. I questioned him in regards to an alleged rape that had 
occurred in premises 30 P Street Northeast, and at that 
73 time he told me that he had relations with one who later 
was identified as Mrs. Jannie Milhouse, but he said that 
it was not by force, that he had offered her $5, but she had 
refused. 

That was the gist of the conversation at No. 12 precinct, and 
we also confronted him with the complaining witness in this 
case and at that time she repeated her allegations to him. 

Q. Then did you take him somewhere after that? 

A. Yes, we took him to headquarters. 

Q. And on the way to headquarters did you have further con¬ 
versation with him? 

A. Yes, we talked to him on the way to headquarters. 

Q. What was it? 

A. In regards to this alleged offense. 

Q. Do you recall what he said? 

A. Yes, he told us at that time that he might as well tell us 
the truth about it, and he said that he did have relations with 
her, and that she did not want to have relations with him. 

Q. And was that statement later reduced to writing at the 
precinct? 

A. Yes, it was, sir. 
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Q. Any promise or threats of any kind extended to this de¬ 
fendant in your presence? 

74 A. No, sir. 

Q. For the purpose of procuring this statement, 

that is. 

A. No, sir. 

Q. And about what time do you recall, Officer, did you start 
making this signed statement? 

A. About 11 or 12 o’clock that same morning. 

Q. And he had, previous to that time, given you an oral 
statement, the substance of what is in the statement? 

A. That is correct, sir. 

The Court. Did you threaten him at all prior to the time he 
made the statement? 

The Witness. No, your Honor. 

The Court. Did you strike him or beat him? 

The Witness. I did not, sir. 

Mr. Miller. I do not contend he struck him. I do not con¬ 
tend that at all. 

My contention is, most respectfully, and your Honor is 
familiar with the Perrigo case, a man makes no statement at all 
until this good officer confronts him with a complaining 
witness. 

If that is not the Perrigo case, I do not understand it. 

The Court. That is altogether different than the Perrigo 
case. 

Mr. Miller. I am sorry, I disagree with you. 

75 By Mr. Miller: 

Q. Is it not the truth, Sergeant, that in the presence 
of this other officer- 

The Court. In the Perrigo case, Mr. Miller, is it not a fact 
that they held the defendant, and they were seeking a con¬ 
fession? 

Mr. Miller. Did what? 

The Court. They were holding the defendant in custody and 
they were seeking a confession? 

Mr. Miller. Yes, sir. 
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The Court. And they did not bring the complainant to him, 
but they brought the defendant’s girl friend and says, “We have 
your girl friend,” and it was then that he confessed? 

Mr. Miller. That is right. 

The Court. Well, that is not this case. 

Mr. Miller. Well, all right, I think it is. I am sorry I have 
to disagree with you, but that is all right. 

By Mr. Miller: 

Q. Is it not the truth in the presence of the other officer when 
he arrested—where is that other officer? 

The Deputy Marshal. He returned to the witness room. 

By Mr. Miller: 

Q. You know the young officer who came in ahead of you? 

A. Yes. 

76 Q. Is it not the truth that he denied that he forced 
the woman into this thing, in the presence of that 
officer? 

A. No. 

Q. What? 

A. In the presence of the officer that preceded me to the 
stand, he did not say that he had raped the woman or anything 
like that. 

Q. Did not he tell that officer in your presence he did not 
rape her? 

A. That is correct, in his presence. 

Q. Now, en route to the station house you sent for the girl. 
What is the girl’s name? 

A. Jannie Milhouse. 

Q. And you had her over there, and he denied then he raped 
the girl; is not that the truth? 

1 A. No, sir. He told us at that time that everything that the 
girl had said was true, with the exception of the amount of 
money that had been offered. 

Q. And the girl did not tell you anything about $10 had been 
offered her, did she? 

A. Yes; she did. 

i Q. And the girl did not tell you that he promised to give me 

$ 10 ~ 
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Mr. Heflin. I do not see what that has to do with it, your 
Honor, and I object. 

77 The Court. I sustain the objection. The only rea¬ 
son this officer is put on the stand at this time before the 

Court without the jury is for the Court to first pass upon 
whether or not the confession was forced. 

When they testify before the jury, if I admit it, you may ask 
him any questions you want to. 

Mr. Miller. That is all right. You are absolutely right. 

By Mr. Miller: 

Q. The other officer that was ahead of you in the car, was 
he going to headquarters? 

A. No, sir. 

Q. You were there when the first officer talked to him and 
he, in your presence, told the other officer he did not rape the 
girL Is not that the truth? 

A. Yes. There were two officers there. 

Mr. Miller. That is all. 

By Mr. Heflin: 

Q. Were you ever up at 30 P Street? 

A. No, sir. 

Q. The first time you saw the defendant was at No. 12 pre¬ 
cinct? 

A. That is correct, sir. 

Mr. Heflin. That is all. 

The Court. All right. Step down. 

78 (The witness was excused.) 

The Court. Are these the only two officers you are 
going to call now out of the presence of the jury? 

Mr. Heflin. That is all I have to offer, your Honor. 

The Court. Do you care to put the defendant on before me 
now, Mr. Miller, on this question? 

Mr. Miller. No. 

The Court. Bring in the jury. 

Mr. Miller. Would you just let me ask that other officer, 
the one who came in last, another question, please? 

The Court. Yes. 

(The witness, Officer Kapsol, was recalled to the witness 
stand.) 


i 
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By Mr. Miller: 

Q. Sergeant, let me ask you this, sir: When you were talking 
to him at headquarters, did you have a stenographer there 
taking the statement down? 

A. No, sir. Not a stenographer. 

Q. I mean a typist. 

A. Yes, a typist did type the statement. 

Q. Did not he tell you that he could not read nor write? 

A. That is correct, sir. 

Q. And he did not sign any statement, did he? 

A. He did with an “X.” 

Q. With an “X”? 

79 A. That is correct. 

Q. And did not he sign his name to it? 

A. No, he told me that he could not read nor write, and I 
read the statement to him after it had been completed. 

The Court. And then you witnessed his mark? 

The Witness. That is correct, sir. 

Mr. Miller. That is all. 

(The witness was excused.) 

Mr. Miller. You say I can ask the questions in the presence 
of the jury about what I intended to ask him? 

The Court. Yes. 

Have the jury come in. 

(At this point the jury returned to the courtroom and re¬ 
sumed their seats in the jury box.) 

The Court. Will counsel approach the bench, please? 
(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice as follows:) 

The Court. Are you taking the position that he did not- 

Mr. Miller. No. 

The Court. You take the position that he consented. 

Mr. Miller. Yes. 

The Court. What are you objecting to the confession or the 
statement then for? 

Mr. Miller. I have not seen the confession. 

80 The Court. Let him see it. 

Mr. Miller. Let me see it, will you? 

The Court. That is all it says. 
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Mr. Miller. Did you read it? 

The Court. Yes. 

Mr. Miller. No, my contention is what she said in the 
record. Let me read it. 

(Mr. Miller read the statement to himself.) 

Mr. Miller. To save any time, I will admit the confession, 
your Honor. 

(Counsel returned to the trial table.) 

Mr. Heflin. Officer Harps. 

The Court. Well, he is admitting the statement. 

Mr. Heflin. That is all right; I want him to testify. 

Thereupon 

Howard L. Harps was called as a witness for and on behalf 
of the United States and, having been previously sworn, was 
examined and testified as follows: 

Direct examination by Mr. Heflin: 

Q. Your name is Officer Howard Harps? 

A. Yes, sir. 

Q. You have already been sworn and testified previ- 
81 ously out of the presence of the jury? 

A. Yes, I have. 

Q. Officer, let me ask you: Did you have occasion to go to 
premises 27 Florida Avenue Northeast on the morning of 
August 25 of this year? 

A. I did. 

Q. And who went with you? 

A. My partner in the scout car, Officer Lampe. 

Q. And who did you see at 27 Florida Avenue? 

A. I saw two colored women. 

Q. Will you call their names—do you recall their names? 

A. I do not at this time. 

Q. Does the name Milhouse mean anything to you in that 
connection? 

Mr. Miller. I have no objection to them standing up. They 
are in Court. 

Mr. Heflin. All right. 
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By Mr. Heflin : 

Q. And* after you went to 27 Florida Avenue, where did you 
go then? 

A. We went to No. 30 P Street Northeast. 

Q. And what did you do upon arrival at No. 30 P Street 
Northeast? 

A. Upon the information we had received, we knocked 

82 on a door on the first floor. Upon knocking on the door, 
it went open and a voice hollored out, “Who is it?” 

We told him, “The police,” and he asked us what we wanted, 
and we told him we had come after him, he was under arrest; 
and as we were entering the room, why, this defendant here 
made a gesture to block our passage, but we got into the room 
and confronted him with the complainant and asked him if he 
knew her. 

He just shook his head and indicated no. We then asked 
him if he was—I asked him if he was upstairs in the complain¬ 
ant’s room, and he just shook his head or made a gesture. 

I told him then that he was under arrest, and to get his 
clothes on. 

The Coubt. What time was this? 

The Witness. Approximately 8:45 a. m., the 25th day of 
August. 

By Mr. Heflin: 

Q. And what did you do then? 

A. He got his clothes on and we placed him in the back seat 
of the scout car and proceeded then to the precinct. 

Q. Did you have a conversation with him while you were 
driving the car down, while you were taking him to No. 12? 
Did you have any further conversation with him? 

A. Yes. I asked him what he did it for, and he said he 
hadn’t done anything. It was shortly after that he had 

83 mentioned that he did have relations with the girl, and 
that it was of her own free will. 

I then took him to the precinct and notified the Sex Squad. 

' Q. Did you at any time notice any scratches or anything 
about the body of the defendant? 

A. I did, after we had arrived at the precinct and had re¬ 
ceived information to the effect that possibly he may have 
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scratch marks or teeth marks on him, at which time I asked 
the defendant to remove his shirt. 

Q. And what did you observe? 

A. He hesitated and asked for what, and I told him that if 
he did not have any scratch marks on him, why he should not 
object to having his shirt off. 

He then removed his shirt, and he did have several scratch 
marks across his back. 

Q. Whereabouts? 

A. The upper part of the back. 

Mr. Miller. His back, you say? 

Mr. Heflin. You indicate back and shoulder? 

The Witness. Back and shoulder. 

By Mr. Heflin : 

Q. Back of the neck and shoulder? 

A. Yes. 

Q. And then you, I believe you turned him over to 
84 Detective Sergeant Kapsol? 

A. I did. 

Q. Now, Officer, what was the condition of the woman— 
Jannie Milhouse, will you stand up in the courtroom? 

(A woman stood up.) 

Tell me what her condition was at the time that you arrived 
at 27 Florida Avenue. Do you recall her? 

A. Yes, I do. 

Q. What was her condition when you arrived there? 

A. She seemed to be in a semi-hysterical condition. 

Mr. Heflin. I believe I have no further questions. 

Cross-examination by Mr. Miller: 

Q. Young man, you say that you confronted the defendant 
with the colored girl and told him that you arrested him and 
were charging him with rape; that is right, is it not? 

You arrested the defendant for rape? 

A. I did. 

Q. That is right, is it not? 

A. I did. 

Q. And is it not the truth that he told you that he did have 
something to do with the girl, but it was of the girl’s own free 
will and accord; is not that the truth? 
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A. Later, after we had left 30 P Street, he told us in the 
scout car that he did. 

85 Q. Yes. Now, do you remember the girl—did the 
girl tell you at the precinct or any place in his presence— 

and I am speaking of the girl—the defendant told the girl 
that—the defendant told the girl, promised the girl that he, the 
defendant, would give her $10 when everything was over? 

•A. I did not hear that statement; no, sir. 

Q. That could have been said, could it not? 

A. I don’t know. 

Mr. Miller. All right; that is all. . 

By Mr. Heflin: 

Q. You were not present when the written statement was 
taken, were you? 

A. No, that was not taken there at the precinct. 

Mr. Heflin. That is all. 

The Court. All right. Step down. 

(The witness was excused.) 

Thereupon Alex Kapsol was called as a witness for and on 
behalf of the United States, and having been previously sworn, 
was examined and testified as follows: 

Direct examination by Mr. Heflin: 

Q. You are Sergeant Alexander Kapsol? 

A. Alex K. Kapsol. 

86 Q. And you are a member of the Metropolitan Police, 
attached to what? 

A. To the Sex Squad. 

Q. Headquarters? 

A. That is right, sir. 

Q. Do you recall seeing this defendant here on August 25 
of this year? 

A. I did, sir. 

Q. Where was he the first time you saw him? 

A. At No. 12 precinct. 

Q. And did you have a conversation with him there? 

A. I did, sir. 

Q. And what was it? 
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A. I questioned him in regards to the alleged assault com¬ 
mitted on one Jannie Milhouse at premises 30 P Street North¬ 
east. At that time he told me in the presence of Officers Harps 
and Lampe, and Detective Apperti, that he had had relations 
with Miss Milhouse and that- 

He told us at that time that it was not by force and not 
without her consent. 

Q. All right. What did you do then? 

A. Well, we waited until Miss Chatters from the Women’s 
Bureau came down, and then we confronted the defendant 
with the complainant, and at that time she repeated her alle¬ 
gations to him. 

87 Q. And then did you take him somewhere? 

A. Yes. 

Q. Where? 

A. We took him to Headquarters. 

Q. And did you have a conversation with him on the way 
to Headquarters? 

A. We did. 

Q. What was it? 

A. We asked him about this alleged assault on Miss Mil- 
house, and at that time he told us that he might as well tell us 
the truth and he said that he did have relations with her, and 
that it was without her consent. And he said that he offered 
her $5 which she refused to accept. 

Q. Before or after the intercourse, did he say? 

A. I cannot recall now whether it was before or after. 

Q. And was his statement a written statement later taken 
from this defendant ? 

A. That is correct, sir. 

Q. Have you got the original there? 

A. I have, sir. 

Q. May I see it? 

(The written statement was handed to Mr. Heflin.) 

Mr. Heflin. Mark this statement Government’s Exhibit 
No. 1 for identification. 

88 (Thereupon statement of the defendant in writing 
was marked “Government’s Exhibit No. 1” for identi¬ 
fication.) 
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By Mr. Heflin: 

Q. I show you Government’s Exhibit No. 1 and ask you if 
that is the statement which you took from the defendant? 

A. That is correct, sir. 

Q. And I ask you what this cross mark over the line “Jo¬ 
seph L. Mason” is. 

A. I asked him whether or not he could read or write and 
he said no, and I asked him if he could make a cross, and he 
said yes. To identify what would be his signature. 

Q. And he put it on there? 

A. He put it on the second page which is marked Joseph L. 
Mason, and also on the first page. 

Q. And you say that you read this statement to him? 

A. I did, sir. 

Q. And he stated it was correct? 

A. That is correct, sir. 

Mr. Heflin. I offer this in evidence, 
i Mr. Miller. Let me just ask the good Sergeant a few 
questions. 

Cross-examination by Mr. Miller: 

Q. Sergeant, when you talked with him, he told 
89 you in the presence of the other officers that were in 
here, that he did have something to do with the girl, 
but it was with her own free will and accord; that is the truth, 
is it not? 

A. At No. 12; that is correct, sir. 

Q. Then going down in the automobile, who was with you 
and him? Was any other officer? 

A. Yes. Detective Apperti and a civilian. 

Q. Now, did not—going down in the automobile, did not 
he tell you, Sergeant, “I told her I would give her $10 when 
everything was over?” 

A. He did say that. 

Mr. Miller. Thank you kindly, Sergeant. 

The Court. That is all. 

Redirect examination by Mr. Heflin : 
i Q. Did he say what she said in response to that? 

A. He said that she refused. 
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Q. She refused it? 

A. That is correct, sir. 

Mr. Heflin. All right. 

The Court. All right. Step down. 

(The witness was excused.) 

Mr. Heflin. Your Honor, may I read the statement? 

Mr. Miller. I haven’t any objection. I think it ought to 
go in for what it is worth. 

90 Mr. Heflin (reading): 

Sex Squad, Metropolitan Police Department, 
Washington, D. C., August 25, 1948, 11:00 a. m. 

To Joseph Leonard Mason, colored, 34 years, of 30 
P Street NE. 

By: Det. Sgt. Alex K. Kapsol and Det. Michael J. 
Apperti, who have identified themselves to defendant 
Mason as officers of the Metropolitan Police Depart¬ 
ment, D. C. 

Mason, you are held in connection with the alleged 
rape of one Jannie E. Milhouse, colored, 22 years, of 
30 P Street NE., at about 8:30 a. m., on August 25,1948, 
in the back room, second floor. 

You are now requested to make a statement of any 
facts known to you in connection with this case. How¬ 
ever, you are first advised that you are not compelled to 
make a statement, are not promised any favor or con¬ 
sideration for making one and do so of your own free 
will. If necessary, the statement you make will be 
used against you in Court at your trial. Having been 
so advised, are you willing to make a statement? Re¬ 
ply by Joseph Mason, “Yes.” 

I’ve been living at 30 P Street NE, for about a year. 
Miss Thompson is my landlady. For the last two 
months Lil Byrd has been living with me as my com¬ 
mon-law wife. Jannie has been living there for about 
seven months. 

91 About a month ago I first began to notice Jan¬ 
nie. I thought I’d like to be with her. I had 
never had any conversation with her, or had never gone 
up to her room, until this morning. 
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It was running in my conscience that I wanted to go 
to bed with her, and so I went up to her room this 
morning around 8:30. Her door was open about a 
couple of inches. I knocked on the door, she asked me 
who was it, I said, “Joseph Mason.” While I was 
standing outside the door I asked her, “Come on, give 
it to me.” She said, “Okay,” but I don’t think she knew 
what I was talking about. So I went in and sat down 
on the side of the bed. 

I closed the door when I went in, but I didn’t lock 
it, ’cause there wasn’t anyone home. I put my hand 
on her and put my arm around her neck. I kissed her; 
so then I take my pants off and got in bed. I was wear¬ 
ing an undershirt, shorts, and these trousers, and a pair 
of bedroom slippers. I started to get in action, and 
I don’t guess she wanted to have relations with me, 
because she started pushing away. I offered her five 
dollars, but she objected to taking it, and she started to 
fight me and scratched me on my back. I had relations 
with her anyway, and I finished what I started to do. 

She had a flowered dress on, but no panties 
92 or brassiere. I lifted her dress up. After I got 
through, she told me she was going to tell her 
brother on me. 

Then I went on to the bathroom and washed up, and 
then I went downstairs to the kitchen in the basement 
and then I got a glass of water and came on back and 
got into my own bed. 

Then the police come and knocked on the door and 
told me to put my clothes on and come with them, and 
I did. 

They took me to No. 12. 

While I was at No. 12, Jannie told the police officers, 
right in front of me, what had happened this morning, 
and what she told them was the truth, except that 
she said I offered her ten dollars, and I didn’t, it was 
five dollars I offered her. 

I can’t read or write, but Sergeant Kapsol has read 
this statement to me, consisting of one page and part 
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of a second, and it is true and correct to the best of my 
knowledge. 

93 And that is marked over the name “Joseph L. Mason,” 
witnessed by Detective Sergeant Alexander Kapsol and 

Detective Sergeant J. Apperti. 

Mr. Heflin. I have certain other witnesses which give cumu¬ 
lative testimony. 

The Government rests at this time. 

Mr. Miller. I rest. 

Your Honor, would you look at the prayers? I think they 
are all right, except the last one. 

(Thereupon the Court examined the prayers offered to the 
Court by the defendant.) 

OPENING ARGUMENT ON BEHALF OF THE UNITED STATES 

Mr. Heflin. The testimony in this case has been compara¬ 
tive brief for a case of this sort. 

We have presented here evidence which I respectfully sub¬ 
mit established beyond any reasonable doubt that this defend¬ 
ant did just what the complaining witness, Jannie Milhouse, 
told you on the stand here this morning, and just what he ad¬ 
mits he did in his signed statement to the police. 

And I say to you further, that in addition to what she told 
you, there she was alone in her room, minding her own busi¬ 
ness, and just about ready—a few minutes later she would have 
been getting up—to go to work. 

And the defendant knocked on the door and he came 

94 in, although she told him to stay out, and he twisted her 
arm and used what force was necessary to accomplish 

his purpose. 

And if you think there is any question of consent here, out¬ 
side of what the defendant told the officers when they first 
arrived on the scene, or rather the second statement on the way 
to the precinct—there has never been any question of consent 
in it. 

The first thing this defendant says in explanation of what 
happened there was that he did not know the girl, he had not 
been up into the room. 
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1 Now, that must suggest itself to you, those kind of false¬ 
hoods, a consciousness of guilt, and that is all it can be. 

Later on he changed it and says that he had relations with 
her but with her consent, and then after the girl was brought 
down to No. 12 and there she told her story right to him of what 
happened, then he made, on the way to Headquarters right 
following that, he said he might as well tell the truth and in 
this statement he tells you just what the girl told you there 
on the stand. 

Now, do not be deceived by some of Mr. Miller’s tactics. 

Mr. Miller. What is that? 

Mr. Heflin. I, say, do not be deceived by some of your 
tactics. 

Mr. Miller. Now, wait a minute. Your Honor- 

95 Mr. Heflin. Now, Mr. Miller- 

Mr. Miller. Wait a moment. Your Honor, is that 

proper? 

The Court. I do not know what he is going to say. 

Mr. Miller. ‘T>o not be deceived with some of my tactics.” 
The Court. I do not know what he is going to say. I will 
have to hear what he says first. 

Mr. Heflin. Now, here is a confession, a confession most 
damaging to the defendant, and one which Mr. Miller cannot 
help or prevent in any way from getting to you, and yet he 
wants you to believe he is awfully anxious for you to have it. 
Listen to this. Does this sound like consent? 

“She said Okay, but I don’t think she meant”—that is when 
he knocked on the door. 

1 And he called on her. “I don’t think she knew what I was 
talking about.” 

Well, that does not give consent at that place. 

Then he says, “And I don’t guess she wanted to have rela¬ 
tions with me, because she started pushing me away. I of¬ 
fered her $5 but she objected to it.” 

Does that sound like consent? 

Then over here it says: “While I was at No. 12, Jannie told 
the police officers right in front of me what had happened this 
morning, and what she told them was the truth, except 

96 that she said I offered her $10 and I didn’t offer her but 
five.” 
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In other words, there you are saying what the girl has said 
is true except she says I offered her $10, and I only told her I 
would give her five. 

So I submit to you. ladies and gentlemen, with this girl’s 
testimony and these admissions by the defendant, this confes¬ 
sion by the defendant, the corroborating testimony of the Doc¬ 
tor who was here this morning who told you that by his exam¬ 
ination of this woman, first she had had relations because of 
examination made in the laboratory of the fluid and the slides 
taken, and that there were bruises about her organs which, in 
his opinion, would only be there as the result of use of force. 

I say to you that in this case your proper verdict should be 
guilty as indicted. 

Now, I want to say one other thing, then I close. 

As you probably know, in these cases in the District of 
Columbia, the question of whether a jury, the question of the 
penalty may be determined by you. The statute says, you, 
if you may see fit, may add to your verdict of guilty with the 
death penalty. And I am just saying this to you, that in mat¬ 
ters of this kind I think a jury should give careful consideration 
to all the circumstances, and I think you, under the statute, 
should determine for yourselves whether or not this case 
97 is so aggravated that you should do that, or whether 
taking all into consideration, all of the circumstances as 
you have seen them here, in your judgment leave the matter 
to the discretion of the Judge. 

Mr. Heflin. I thank you. 

ARGUMENT TO THE JURY ON BEHALF OF DEFENDANT 

Mr. Miller. Judge Curran, ladies and gentlemen of the jury, 
of course my distinguished young friend did not make a case, 
but when you put your hand on that good book in the presence 
of Almighty God and said you would try the case from the evi¬ 
dence, coupled with what the distinguished Judge would tell 
you the law is,—he says the confession—certainly I wanted 
it in. I want to try to see if you can reconcile it. 

The man was arrested by one police officer and he denied 
that he raped the girl. 
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The other officer comes in and he denied that he raped her 
and that he had promised to give her $10 when everything was 
over. 

Now, that is what they say, not what I say or what any¬ 
body says—but to cap the climax, will you get me the part 

back there, Mr. Reporter, where Judge Curran- 

Mr. Reporter, where Judge Curran was asking the question 
about the $10. May I have that, sir? 

The Court. No. It is for the jury to remember. You just 
argue it. 

Mr. Miller. Well, all right. 

You remember, on the stand, Judge Curran, strug- 

98 gling day in and day out to see that justice prevails in 
this Court, the same as all the rest of the fine Judges— 

he said, “What about the $10 you spoke about?” And then 
I says to her, “What did you tell Judge Curran about the $10?” 
The defendant said that he would give her—this is the Govern¬ 
ment’s main witness—“He told me he would give me $10 when 
everything was over.” 

And if Mr. Heflin has any doubt about it, there is the record 
there. I always depend on the record. Judge Curran says 
it is entirely left up to you. 

And again she said, “He told me he would give me $10 when 
everything was over.” 

Now, did you ever hear a rape case where a woman takes the 
stand, she says that the man promised the $10 when everything 
was over, and that is the reason I wanted him to show you that 
the confession they got—here is a man who the officers said 
could not read or write, and he did put an “X” on the statement. 

The good officer says he denied it in one breath—and I said, 
“Officer, didn’t the man tell you that the girl told him he would 
give her $10,” and the Sergeant says, ° Yes.” 

Now, how on earth can they stand here in a Court of justice 
and ask you to bring in a verdict other than not guilty in a 
case where the complaining witness alone testified about the 
$10, the man promised to give her the $10 after everything was 
over. 

99 He denied it when he was first arrested; he denied it 
when the Sergeant took him to Headquarters; he denied 

it until they brought the woman in. And then why was it 
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necessary for the police—and I am not criticizing the police, 
because the majority of them are all my friends—why was it 
necessary when the man told him, “No, I didn’t rape her,” 
something about “I promised her $5; I went in the room, pulled 
up her clothes, and had something to do with her.” 

And then to bring a doctor in here—and I asked him was he 
a doctor, and he says he was an intern at the hospital. And he 
could tell you fine people—now, this is a very delicate matter 
to argue before you ladies, but that is my duty—that he could 
tell, in a hypothetical question that I asked that gentleman— 
“Could it be possible, Doctor, if she agreed to have something 
to do with the man, would you find the same conditions?” And 
he says, “No.” 

Did you ever hear such a statement as that made by any¬ 
body? 

Of course, Mr. Heflin said I wanted the confession in. The 
confession—you cannot believe the confession. The man 
could not read and write, and he put a mark on it—except what 
he told that fine officer. In one breath, the officer said he told 
him he did not rape her and did not have anything to do with 
her; and in the next breath he told the man signed a con¬ 
fession. 

100 Did it happen that the man had something to do with 
the girl and may not have had the $5 or $10 to give her, 
and she got mad and run around to her brother or to somebody 
and made some complaint, and when she confronted him there 
at the station house, what happened? 

But I ask you to think this, and think this alone, when you 
go into your jury room, coupled with the other evidence: 
“What did you tell Judge Curran about the $10?” “He told 
me he would give me $10 when everything was over.” 

Now, how on earth can you even leave the jury box in a case 
like this? 

I say to you, like any and everybody else, when they walk 
into a court of justice and show beyond a reasonable doubt 
that the man is guilty, you ought to find him guilty. But what 
do you have here? You have got that girl testifying to one 
thing, and you have got the confession put in which contra- 
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diets everything one policeman said, contradicts half of what 
the other policeman said, and it leaves you up in the air. 

I have several prayers here. I am not going to read them. 
It is reasonable doubt and the presumption of innocence, in¬ 
structing as to the matter of law, evidence creating mere prob¬ 
ability is not sufficient. I am not going to read them, to take 
up any more of your time. 

All I ask you to do is your sworn duty. Again, again, 

101 and again, take the statement of the girl alone; they 
got no case. Because she agreed for the $10, he was 

going to pay her $10 after everything was over. I did not say 
it. The main witness for the Government said it, and I ask 
you to bring in a verdict of not guilty. 

CLOSING ARGUMENT TO THE JURY ON BEHALF OF UNITED STATES 

Mr. Heflin. He has gone a little further than I anticipated. 
It has gotten to the point where the girl consented to take the 
$10. You never heard that until Mr. Miller told you. 

Mr. Miller. What is that? 

Mr. Heflin. I say, it has gotten to the point now where 
something has crept in here about the girl agreeing to take $10. 

Mr. Miller. Read the record. Read the record, what she 
said. 

Mr. Heflin. I do not need to read the record. 

Mr. Miller. Well, you read it. If you want to be fair, you 
will read it. 

Mr. Heflin. The girl told you here this morning she re¬ 
fused it, and the defendant in this statement says she refused it. 
Mr. Miller. Read the record, if you want to read it. 

Mr. Heflin. And Mr. Miller argued to you on the theory 
that he never heard it until he set down, anything about the 
girl accepting it. He had not mentioned it until just 

102 before he sat down. 

The fact of the matter is, and Mr. Miller must have 
realized toward the end of his argument how ridiculous he was 
becoming, because he was presenting to you the proposition 
that a person could come along, a person almost a stranger to 
you, and proposition you with $10, and if you refused, why 
then he could do whatever he wanted and it would not be rape. 


1 


63 


So now he has harped around and put into it something that 
has not come from any witness, not from the defendant, in his 
statement, or anybody else, that this girl consented or agreed 
to take $10. 

She told you, and you remember it, that she refused it. 

And the defendant said so in his statement, and there is no 
conflict between the officers’ testimony as Mr. Miller would 
have you believe. 

One officer questioned him at the scene, and then on to No. 
12, and then Officer Kapsol kept him there at No. 12 and ques¬ 
tioned him, and they had the girl come to No. 12, the com¬ 
plainant, and tell what happened, and then on the way from 
No. 12 to Headquarters, he told what was later put in this 
statement, admitting the offense. 

Another thing here: Every witness, including the sister-in- 
law, and the officers who saw this girl this morning, I mean that 
morning shortly after this occurrence, that she was in, 
103 I think one said that she was crying and highly nervous, 
and Officer Lampe, who was there, said she was in a semi- 
hysterical condition, and then if this girl had agreed—like Mr. 
Miller wants you to believe, for no reason, because there is no 
evidence to support it—what was her purpose in making an 
immediate outcry and going to her sister-in-law and making a 
complaint and looking for her brother, if this did not occur? 

So I submit, ladies and gentlemen, that your proper verdict 
in this case is to give the defendant presumption of innocence 
and the benefit of the doubt and the reasonable doubt require¬ 
ment on the Government, and then you will have no difficulty 
in finding this defendant guilty as charged in this indictment, 
from all the evidence in the case. 

Mr. Miller. May it please Your Honor, I know that you 
always, in your long service here, have gone to extremes to see 
that the defendants get a fair and impartial trial. 

I ask you to let the stenographer, who is a Government 
stenographer, read the little—it would only take one quarter of 
a second—what she said when she told me that he would give 
me $10 when everything was over. 

Now, it is there. 
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The Court. Mr. Miller, the jury has heard the thing. You 
made the remark that she agreed to it. 

Mr. Miller. May it please Your Honor, he says I misquoted 
the evidence. 

104 The Court. There is nothing in this record about her 
agreeing to it. There is some evidence to the effect that 

there was an offer of either $5 or $10 to the girl. She said that 

when it was all over- 

Mr. Miller. Oh, no. You are wrong. 

The Court. No. You let me finish. 

Mr. Miller. There is the record there. I am sorry I have 
to disagree with you. 

The Court. You can disagree with me—that is perfectly all 
right to disagree with me—but she testified, according to my 
recollection, and the jury is not bound by my recollection, it is 
their recollection, that if she would drop around to where he 
was, he would give her the $10. 

Mr. Miller. May I say this—and I ask you again in fairness 
to this defendant- 

The Court. No. I am not going back. The evidence is in 
and the jury has heard it. 

Mr. Miller. Well, may I put this in the record? It will 
take but a minute. 

The Court. No. We are not going to put anything else in 
the record. You may have an objection to the Court’s action 
in refusing to go back all over the evidence, when you both 
argued it and argued it. Now, if I go back to that one piece, 
I am going over all of it. I am not going to do that. 

105 Mr. Miller. The only thing I say is that she told me, 
and I can understand the English language. 

The Court. I remember the part where she says about the 
offer of the $10. 

Mr. Miller. All right, then; that is all right. 

The Court. But that will be covered by my instructions. 
Mr. Miller. That is all right, sir. 

charge to the jury 


The Court (Curran, J.): Ladies and gentlemen of the jury, 
the defendant in this case, Joseph L. Mason, is charged in an 
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indictment containing one count, that alleges that on or about 
August 25, 1948, within the District of Columbia, Joseph L. 
Mason had carnal knowledge of a female named Jannie E. Mil- 
house, forcibly and against her will. 

That is commonly known as the crime of rape in the District 
of Columbia, which is a violation of the Code of Laws for the 
District of Columbia, Title 22, Section 2801. 

The paper writing that I have just read is the indictment in 
the case. It is the allegation of the charge made by the Gov¬ 
ernment against the defendant, each material part of which 
must be proved, and proved beyond a reasonable doubt. 

It is not part of the evidence, and the fact that the defendant 
has been charged is not to be considered by you in your delibera¬ 
tions as indicative of his guilt. 

106 The defendant has requested several prayers, which 
the Court has granted. 

You are instructed that the defendant is presumed innocent. 
He is not required to prove himself innocent or to produce evi¬ 
dence at all on the subject. In considering the testimony, you 
must consider it in view of the light of his presumption with 
which the law clothes the defendant. It is a presumption that 
abides with him throughout the trial of the case until evidence 
convinces each individual juror of his guilt beyond all reason¬ 
able doubt. 

You are also instructed that a reasonable doubt is that state 
of mind which, after the entire comparison and consideration 
of all the evidence, leaves your mind in that condition that you 
cannot say you feel an abiding conviction of the truth of the 
charge. It is an honest misgiving generated by the insuf¬ 
ficiency of the proof, and, of course, if after a careful investi¬ 
gation of all the facts and circumstances in this case, you have 
a reasonable doubt as to the defendant’s guilt, you must resolve 
that doubt in favor of the defendant and return a verdict of 
not guilty. 

You are further instructed, as a matter of law, that the bur¬ 
den of proof is always upon the prosecution. It is not suf¬ 
ficient to establish a probability, though a strong one, arising 
from the doctrine of chance, that the fact charged is more likely 
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to be true than the contrary, but the evidence must 

107 establish the truth of the fact beyond a reasonable 
doubt. 

You are also instructed that evidence creating a mere proba¬ 
bility of guilt is not sufficient to sustain a conviction, much 
less is evidence which gives rise to a mere suspicion or conjec¬ 
ture of guilt. 

Inferences and deductions which the jury may be permitted 
to draw must be based upon substantial evidence tending to 
establish the guilt of the defendant. 

Otherwise, to permit the jury to convict upon inferences and 
deductions would merely mean to permit you to speculate as 
to the guilt of the defendant, and this the Court will not 
tolerate. 

You are the sole judges of the facts in the case, ladies and 
gentlemen of the jury, and it is for you to decide how much 
weight you will give the evidence as you have heard it from the 
witness stand. You should, of course, weigh very carefully 
every fact that has been submitted to you for your consid¬ 
eration. 

You are the ones to pass upon the credibility of the wit¬ 
nesses, and it is for you to decide how much credence you will 
place in the testimony of any witness. 

You have had an opportunity of seeing the witnesses on the 
stand, and the demeanor and deportment of the witnesses, the 
manner in which they answered questions propounded by coun¬ 
sel for both sides, the apparent bias or interest in 

108 the outcome of the trial, if any, and the probability of 
improbability of the testimony as told by one particular 

witness and its harmony or incongruity with other testimony 
in the case that you may find to be established beyond a reason¬ 
able doubt. 

The Code of Laws for the District provides that whoever has 
carnal knowledge of a female, forcibly and against her will, 
shall be imprisoned for a certain number of years; which, of 
course, as I have told you, is the crime of rape. 

The elements of the crime, ladies and gentlemen of the jury, 
means that there is force used by the defendant. A sexual re¬ 
lation; that is, a penetration of the male organ into the female 
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organ, but that penetration, says the law, may be very slight. 
An emission on the part of the male organ is not at all necessary 
to establish the crime of rape. 

If you believe, and believe beyond a reasonable doubt, ladies 
and gentlemen of the jury, that the defendant at the time and 
place in question had sexual intercourse with the complaining 
witness against her will, it is your duty, under the law, to return 
a verdict of guilty. 

Now, you may return any one of three verdicts, ladies and 
gentlemen of the jury. You may return a verdict of not guilty, 
where you do not believe that he raped her, or where you be¬ 
lieve that she consented to it and agreed to it. Then it would 
not be rape. 

109 And under those circumstances, it would be your 
duty to return a verdict of not guilty. 

You may return a verdict of guilty as indicated, or you 
may return a verdict of guilty with the death penalty. 

That is for you to decide. It is solely within your province 
to determine if, having reached a verdict of guilty, whether 
you will add the words “with the death penalty.” 

Now, there has been introduced into evidence today a con¬ 
fession, a statement given by the defendant to the officers 
when he was arrested. 

If that is a voluntary statement on behalf of the defend¬ 
ant, and the defendant did not object to its introduction, you 
do not have to go into that. That is a part of the evidence, 
as is the testimony of the witnesses who took the stand, and 
you may consider the confession or the written statement along 
with the other evidence in this case in arriving at your verdict. 

Much talk has been made about the statement made by 
the complaining witness on the stand, about giving her $10 
when it was all through. You are the ones that heard the 
evidence. It is your recollection that governs, not counsel’s 
and not the Court’s. 

It is for you to decide how you recollect the tes¬ 
timony and whether, before the act took place at all, 
that she testified that he would give her $10 when it 

110 was all through, meaning the act of intercourse was all 
through, or whether or not her testimony was to the 
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effect that when the act had been completed, he says drop 
around and I will give you $10. 

Because, according to the statements made by the defend¬ 
ant and the statement made, and part of the statement made 
in the confession, there was consent given on the part of the 
complaining witness. 

There are also statements in the defendant’s confession that 
what she says is true, and that he did scratch her, and that 
she resisted. Now, that is for you to decide. Did she or 
did she not? 

If she consented and agreed to it, and submitted to it will¬ 
ingly, he is not guilty of rape, and your verdict should be 
not guilty. 

On the other hand, if you believe beyond a reasonable doubt 
that up in the bedroom he did have sexual relations with 
her against ho* will and against her objections, then it is rape, 
and it will be your duty under the law to return a verdict 
of guilty. 

As I say, you may return any one of the three verdicts, 
and the manner in which I told them to you are not to be con¬ 
sidered by you, as the Court has no desire to indicate to you 
what your verdict should be. It can be any one of the three 
verdicts, according to the evidence as you have heard the 
evidence. 

Ill Your verdict, of course, ladies and gentlemen of the 
jury, must be unanimous. When you have reached 
your jury room, select a foreman; and when you have reached 
your verdict, please notify the marshal. 

The Court. Anything else? 

Mr. Heflin. I have nothing. 

Mr. Miller. No. 

The Court. Very well. 

(Thereupon at 2:30 o’clock p. m. the jury retired to consider 
of their verdict.) 

VERDICT OF THE JURY 

(At 3 o’clock p. m., the jury returned to the courtroom and 
returned their verdict, as follows:) 
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The Deputy Clerk. Mr. Foreman, has the jury agreed upon 
a verdict? 

The Jury Foreman. They have, sir. 

The Deputy Clerk. What say you as to the defendant 
Joseph L. Mason? 

The Jury Foreman. Guilty as charged. 

The Deputy Clerk. Members of the jury, your foreman 
says that you find the defendant, Joseph L. Mason, guilty 
as charged. That is your verdict, so say you each and all? 

(The members of the jury nodded affirmatively.) 

(Whereupon the instant trial was concluded.) 

114 In the United States District Court for the 

District of Columbia 

Criminal Action No. 1153-48 

United States of America 
v. 

Joseph L. Mason, defendant 

Washington, D. C., March 3,1950. 

The above-entitled action came on for argument on motion 
for new trial before the Hon. Edward M. Curran, United 
States District Judge, at 10:00 o'clock a. m. 

Appearances: On behalf of the Government: Martin J. 
McNamara, Assistant U. S. Attorney. On behalf of the 
Defendant: George E. C. Hayes, Esq. 

126 Mr. Hayes. I think under the second issue there is 
the possibility but certainly under the third, Your 
Honor is justified in ruling that this man's constitutional rights 
have been violated. This man has a right to be heard. This 
man has a right to his day in court. If counsel advised him 
in that matter, it is so apparent he was ill-advised he has not 
had his day in court and, in this instance, he was unquestion¬ 
ably ill-advised. 

This man was charged with rape which could cany with it 
the death penalty and still he is advised to sit mute. 

Mr. McNamara says there is no suggestion as to what the 
additional evidence is. I say to Your Honor as to what my 
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investigation disclosed, there was evidence to show he did 
ride around with his brother-in-law. I have attempted to find 
his common-law-wife and if she did come in and testify she 
did have an altercation and scratched him on the back, there 
would be put in issue a vital question of fact before the jury. 

1 The Court. This is a very serious matter and it seems to 
me that the ends of justice would be served if I grant the 
127 motion. 

Mr. McNamara. I believe so too, Your Honor. 

The Court. I am very much concerned about it and that 
was the reason I appointed Mr. Hayes to make a thorough in¬ 
vestigation of it. I wasn’t concerned with some points that 
somebody else had prepared for this man as to the prejudice 
of the jury because the complainant was of the same race as 
the defendant. 

I will grant the motion to vacate and set aside the judgment 
and order a new trial 

* * * # * 

169 In the United States District Court for the District 

of Columbia 

Criminal Action No. 1153-48 

United States of America 
v. 

Joseph L. Mason, defendant 

Washington, D. C., April 8, 1950. 

The above-entitled action came on for argument on motion 
for rehearing before the Hon. Edward M. Curran, United States 
District Judge, at 10:00 o’clock a. m. 

Appearances: On behalf of the Government: Cecil R. Heflin, 
Assistant U. S. Attorney. On behalf of the Defendant: 
George E. C. Hayes, Esq. 

171 PROCEEDINGS 

Mr. Heflin. We are ready to proceed but I assume that 
petitioner is the one- 
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The Court. No, this is a motion for rehearing filed by the 
Government. I granted the motion. 

Mr. Heflin. All right. 

Mr. Hayes. If Your Honor please, in view of the fact that 
it is within the possibilities that this matter may be retried, I 
suggest if there are witnesses—and I see persons whom I don’t 
know—I suggest that it might be well for them not to remain 
in the courtroom. 

The Court. Very well. The witnesses will be excused. 

(The witnesses retired from the courtroom.) 

Mr. Heflin. Officer Kapsol. 

Thereupon, Alex K. Kapsol was called as a witness by the 
United States, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination by Mr. Heflin: 

Q. Will you state your full name, please? 

A. Alex K. Kapsol. 

Q. And you are attached to the Sex Squad of the Metro¬ 
politan Police Department? 

A. That is correct, sir. 

172 Q. Were you so attached on August 25, 1948? 

A. I was. 

Q. I show you Government’s Exhibit No. 1 and ask you if 
you have seen that paper before? 

A. Yes, I have, sir. 

Q. Will you tell us what it is? 

A. This is a statement given by the defendant on August 25, 
1948, at about 11 a. m. 

Q. Will you tell us if there were any promises or threats or 
anything of that sort extended to this defendant in order to 
procure the statement? 

A. No, sir. 

Q. Or any deception or deceit of any kind? 

A. None whatsoever, sir. 

Q. Will you tell us the manner in which this statement was 
taken; the procedure, the mechanics of it? 

A. This statement was typed by Mrs. Julia Hanch, our secre¬ 
tary, in the presence of Precinct Detective Purdy and myself. 
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At that time, the defendant was asked if he was willing to 
give a signed and written statement giving his version of what 
took place at 30 P Street Northeast, that particular morning 
and he was also advised that he did not have to give any written 
statement and that if he did so, it would be voluntary 

173 and of his own free will. He said he would and he gave 
us the statement as to what transpired that morning. 

Q. From the words “reply by Joseph Leonard Mason,” 
beginning the quotation there on that page and down to the 
two paragraphs on page 2, who furnished that language stated 
in there? 

A. That statement was furnished by the defendant. 

Q. Will you tell us how he furnished it? Did he give it all 
at one time or how was it done? 

A. Yes, as he gave dictation Mrs. Hanch typed it down. 

Q. Was this statement, after it was typed by Mrs. Hanch, 
read by you to the defendant? 

A. It was, sir. 

Q. And that was read by you to the defendant and then was 
it executed by him? 

A. Yes. He told us he could not read or write and that is 
hisX. 

Q. He put that mark on there after you had read it to him? 

A. Yes. 

Q. And that is your signature to the left of it? 

A. That is right. 

Q. And also witnessed by Officer Purdy? 

A. Correct. 

Mr. Heflin. The defendant makes the statement to the 
effect that he did not know what was in the statement 

174 and that he stepped out to the toilet and when he came 
back you told him to sign it and that is all that took 

place. Is that true? 

The Witness. No, sir. 

Cross-examination by Mr. Hates: 

Q. Mr. Kapsol, when did you first learn that this man could 
not read nor write? 

A. When we almost got through with the particular state¬ 
ment we usually ask all our defendants if they can read or write 


73 


and that is the reason the last paragraph was included in that 
statement. 

Q. You have the quotation where this man says: “I cannot 
read or write but Sergeant has read this statement to me con¬ 
sisting of one page and part of a second, and it is true and cor¬ 
rect to the best of my knowledge.” Did he say that? 

A. Those were not his exact words, no, sir. 

Q. You have that as a part of a quoted statement, sir? 

A. There should be quotation marks after the first paragraph 
on the second page. The language in the last paragraph is not 
his own. 

Q. Is there anywhere else in here that is not his own? 

A. Yes, the heading of that. 

Q. When you say “heading,” what do you mean? 

175 A. At the top of the sheet. This part from here up 
[indicating] is not in his language. That is a standard 
form that we use in our office. 

Q. From there down is his, is that right, sir? 

A. That is right. 

Q. Did he just go ahead in a running statement and give this 
or were questions asked? 

A. There were questions asked. 

Q. If there were questions asked, where did they appear in 
the statement? 

A. In other words, when I say questioned, questions were 
asked, he would say something and we would ask him what 
happened after that and then he would continue. 

Q. Was that the only question that was asked? 

A. More or less. 

Q. What do you mean by “more or less”? 

A. I can’t recall the exact questions that were asked of him 
at the time. That is back in August, 1948. 

Q. You mean he just began and made a continuing state¬ 
ment? 

A. I don’t know whether I make myself clear or not but he 
would start on one thing and after he would complete a sen¬ 
tence or part of a sentence we would ask him then what hap¬ 
pened and so on. 
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Q. That is just the point I am trying to make. 

176 Here is a man who, at that time, you did not know could 
not read or write. 

A. No, sir. 

Q. At the time you asked the questions in that statement, 
you did not make inquiry as to whether he could read or write? 
A. No, sir. 

Q. So as to first part of it, you did not know he was not able 
to read back what you were saying? 

A. That is correct. 

Q. Questions were asked of him? 

A. The only questions that were asked were, as I explained, 
as to what happened next. 

Q. Your recollection is that the questions—the questions not 
appearing on here at all—is what happened next, and so on? 
A. As far as I can recall; yes, sir. 

Q. Is it a fact that the statement had been prepared and 
had been signed by him before you read it to him? 

A. No, sir; it was not. 

Q. When he got through making the statement, approxi¬ 
mately at or about the same time Mrs. Hanch, I suppose, had 
completed the typing? 

. A. Yes. 

Q. And then the statement was again read to him in its 
entirety? 

177 A. It was. 

Q. Beginning from the top of the sheet and all the 
way down with respect to the language that was asked? 

A. That is correct. 

Q. It isn’t a fact that he had signed it and then you read 
it to him? 

A. No, sir. 

Q. Did he say anything to you other than what you have 
incorporated in this statement? 

A. If he did, I don’t recall it. 

Q. You mean by that, I take it, that it is your best recol¬ 
lection that this incorporates all that was said by him? 

A. I believe it does; yes. 
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Q. Did he, as a matter of fact, indicate to you that there 
was some suggestion about this lady going to his boss the 
next day to get the money that was referred to in this state¬ 
ment? 

A. No. There is something in his statement to the effect 
that he asked her to meet him, I believe, at his place of em¬ 
ployment so that he could give her the money. 

Q. I have looked at it rather hurriedly, Officer, but will you 
tell me where that appears? 

A. I may have that confused with the statement of the 
complaining witness. 

178 Q. Isn’t it a fact that he did tell you that, Mr. Kapsol? 
A. Well, there was some mention made of that. As 

I say, it is probably in her statement. If he had said it, we 
would have included it in his statement. 

Q. Did she tell you that he told her to go to his boss the 
next morning? 

A. I believe there was some conversation about that. 

Q. You don’t have a recollection, now that I have reminded 
you of it, that he told you that? 

A. I wouldn’t want to say definitely at this late date. 

Q. Your answer is that you don’t have a recollection of it 
but you wouldn’t state definitely that he did not tell you that? 
A. No; I wouldn’t say that; no, sir. 

Q. Because you do have a recollection that, in part of your 
investigation, that word did come to you? 

A. Yes; during the investigation something was said about 
his place of employment. 

Q. Did he say anything to you about the fact that there 
was somebody next door hanging out clothing? 

A. No, sir. 

Q. Did he say anything to you about the fact the windows 
were open? 

A. Not that I recall, sir. 

Q. Do you know, sir, as to whether or not 

179 your investigation disclosed anything with respect to 
that? 

A. No. I never went to premises 30 P Street. 


76 


Q. You never went there at any time, sir? 

A. No, sir. 

Q. And as part of your investigation, it wasn’t brought 
to your attention that the windows were open at the time 
of the alleged occurrence that someone was in the next yard 
hanging up clothing? 

A. No, sir. Officer Harper, who was then at No. 12 pre¬ 
cinct, went to No. 30 P Street. 

Q. But you did not? 

A. No, sir. 

Q. So do you have a recollection that that was part of what 
your investigation did disclose? 

A. As far as those windows being open and someone hang¬ 
ing clothes up, I have no recollection of that. 

Q. You do know it was on the 25th day of August that this 
occurrence was alleged to have been committed? 

A. Yes. 

Q. Was the suggestion made to you by the defendant that 
at no time was there any outcry made by the complaining 
witness? 

A. I am sorry, I don’t remember. 

Q. Do you have a recollection of having 
asked her as to whether or not at the time of the corn- 
180 mission of the alleged offense, she atempted in anywise 
to attract attention to the circumstance? 

A. I believe she did say that. 

Q. What do you believe that she did say, sir? 

A. That she either screamed or attempted to scream. 

Q. You have a recollection that she did say that? 

A. As far as I can recall; yes. 

Q. Did you say anything to the defendant about this alleged 
scream? 

A. That was told to the defendant by the complaining wit¬ 
ness at No. 12 precinct. 

Q. Was that a part of what he was confronted with at the 
time this statement was made? 

A. No; this statement was made in our office at head¬ 
quarters. 
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Q. You said that at the time he was confronted with the 
complaining witness that the woman at that time made a 
statement that she screamed? 

A. As far as I can recall, she either said she screamed or 
attempted to scream. I am not quite sure now. 

Q. Did she indicate if she attempted to scream what stopped 
her from making that scream? 

A. She said the defendant twisted her arm. 

Q. That wouldn't stop her from screaming, sir? 

A. I don't know whether he did anything more 

181 to her or not or whether he said anything to her along 
those lines. I can't recall right now. 

Q. At any rate, at the time of your getting this statement 
at headquarters, nothing at that time was asked him and he 
made no statement to that effect in this so-called confession? 
A. Not that I can recall; no. 

Mr. Hates. I think that is all. 

Redirect examination by Mr. Heflin : 

Q. I am going to show you, for the purpose of refreshing 
your recollection and ask you if this statement, signed by the 
complainant, refreshes your recollection as to whether there 
was any crying or hollering and who made the remark about 
her to call by the office and get the money. Does that re¬ 
fresh your recollection? 

A. It does, sir. 

Q. Mr. Hayes asked you if the girl said she hollered. 

A. My answer would be yes. 

Q. He asked you about the conversation with the defendant 
and the complainant about a statement to the effect that he 
would give her ten dollars if she came by the office. What 
about it? 

A. That is correct. 

Q. What about it? 

182 A. She said that he would give her ten dollars. 

Q. He told her that? 

«■ A. That is correct, sir. 

Q. After the thing was over? 

A. That is right. 


960719 — 51 - 
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Mr. Heflin. I have no further questions. 
Re-cross-examination by Mr. Hates: 

Q. Now that you say you have refreshed your recollection, 
Mr. Kapsol, if she had not made the statement that she al¬ 
legedly made an outcry, did you make any investigation to 
find out from the defendant as to whether or not she allegedly 
made any outcry or to find out if there was anyone in the im¬ 
mediate community if some outcry had been made? 

A. To the best of my recollection, the complainant stated 
everything that the defendant stated and everything was true 
with the exception of the amount of money. He said he of¬ 
fered her five dollars and she said he offered her ten dollars. 

Q. You accepted his statement that what he said was true 
and made no further investigation of it? 

A. You mean as far as going to the premises? 

Q. That is right. 

A. No; I didn’t go to the premises because he said and she 
also said they were the only two in the house at the 
183 time of the alleged offense. 

Q. I have asked you this: Did he say anything about 
somebody being immediately next door? 

A. No; he never told me that. 

Q. And you made no attempt to find out? 

A. No, sir. 

'Mr. Hates. I have no further questions. 

Mr. Heflin. I have no further questions. 

(The witness was excused.) 

The Court. Do you have any other witnesses here? 

Mr. Heflin. That is all. 

Thereupon, Robert I. Miller was called as a witness by the 
United States, and being first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Heflin: 

Q. State your full name for the record, please. 

A. Robert I. Miller. 

Q. You are a member of the Bar of this Court and have 
been for a great many years? 

A. Yes, sir. 
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Q. Do you recall representing Joseph L. Mason, the de¬ 
fendant here, in a rape case back in 1948? 

A. I do, after reading the transcript of the record. 

184 Q. Let me ask you if this is true, that you were em¬ 
ployed and received $250 as a fee in the case, paid by 

him, and that until the date of the trial the only thing that you 
asked him about the case was where did he work? 

A. That is not the truth. 

Q. What did you do, Mr. Miller? 

A. I went into the merits of the case, not once but down¬ 
stairs twice. The morning of the trial I went into the case 
very carefully with him and talked with him about the case. 

Q. During the course of that trial, did you deny him the 
privilege of taking the stand when he requested to take it? 

A. It is a long time back but when the Government closed 
its case there was evidence, other than putting the defendant 
on the stand, that he was not there and that he denied having 
anything to do with it and I may have advised him, in view 
of the testimony of the disinterested witnesses that he was 
not there—I may have advised him that there was evidence 
in the case and I may have advised him not to take the stand. 

Q. Did you suppress evidence to the effect that people were 
all around there hanging up clothes who could have come to 
court and testify that they would have heard what was going 
on in the house? Did you know anything about that? 

185 A. I didn’t suppress any evidence. 

Q. What would you say to this statement that the 
confession the defendant gave to the police was taken by 
trickery, duress and fear and that you did nothing about it 
at the trial? 

A. Read that again. 

Q. That this confession that the defendant gave to the police 
was taken by trickery, duress and fear and you did nothing 
about it at the trial? 

A. That is absolutely wrong. I examined the witnesses and 
I cross-examined the Government’s witnesses. If you will look 
at the record, you will see just exactly what happened in the 
case. 


I 
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Q. Were you aware at the time of the trial that the Judge 
was biased in sex cases and that you did nothing to have the 
case removed to another Judge? 

A. Far be it from me to say the distinguished young Judge 
is biased against anybody. 

Q. You were not aware of his bias? 

A. No; and I never would be. I have the greatest ad¬ 
miration for him, and all the rest of them. 

Mr. Heflin. I have no further questions. 

Mr. Hates. If Your Honor please, I am in a rather anoma¬ 
lous position. I have been appointed by Your Honor. I don't 
certainly want, without direction from Your Honor— 

186 I have explained my position with respect to what 

my client said with respect to what Mr. Miller’s posi¬ 
tion is- 

The Coubt. I won’t insist that you ask any questions. That 
is up to you. 

Mr. Hayes. The feeling that I have- 

The Witness. Listen, my good friend, you can ask me any 
question at all. I know you and I have the same regard for 
you that I have for everybody around here. 

I do want to add, after the case went to the jury, I did think 
that the man should have been acquitted. I say that to you 
and I am satisfied, if you look at the record, I did file a motion 
for a new trial. I did argue the motion for a new trial and I 
may say that in my motion for a new trial I would say that the 
distinguished Justice made a mistake in not granting him a new 
trial. That is as far as I can go. 

Cross-examination by Mr. Hayes: 

Q. Mr. Miller, I repeat to you what Mr. Mason says. He 
says you did not come to see him at the jail. 

A. That is not the truth. 

Q. You say- 

A. I did talk to him. I talked to him when he was first ar¬ 
raigned. I talked to him in the cell block after he was ar¬ 
raigned, when he plead not guilty. I talked to 

187 him the morning the case came up for trial. 

Q. You didn’t, as a matter of fact, go to the jail? 
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A. I am not satisfied whether I did or not, George. I know 
when the case came up for arraignment and here is my plan, 
Mr. Hayes. I have so many cases. If a man is charged with 
an offense when he is indicted, he is then brought up. I then 
go downstairs and get a statement from the man. When he is 
arraigned and pleads not guilty and the case comes up, I go 
into the merits of the case. I talked to him the day of the 
trial. He denied he had anything to do with it and I believed 
him. 

Q. He says that on the morning of the actual trial that you 
did not know even who he was; that you had no conference 
with him prior to that time. That, you say, is not true? 

A. No truth to that. 

Q. He also says that the only question that you asked him 
was as to where he was employed. 

A. No truth to that at all 

Q. He takes the position that he explained to you that he 
had had relations with this girl that there was a money trans¬ 
action which he discussed with her and that, apparently her 
taking the step against him, was actuated by the fact, after 
the relationship was had, he did not have the money and he 
at that time made some proposition to her about her 
188 going to his employer and getting the money from his 
employer? 

A. If you look at the record, I am satisfied that I cross-ex¬ 
amined the woman on that. 

Q. I mean he did tell you that? 

A. George, this has been two years ago. He may have. 
Whatever he told me downstairs and at the trial I did cross- 
examine the woman about. . I remember now there was some 
question about whether the sexual intercourse was at her free 
will and I did cross-examine her and they did not believe the 
statement and found him guilty. 

Q. You say, Mr. Miller, that there was some evidence that 
he was not there. Did he tell you that? 

A. I talked with him downstairs when I first talked with 
him and then after I talked with him and he came upstairs, he 
first told me downstairs that he was not there and I am satis¬ 
fied he did tell me when he got upstairs, when he got ready to 
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try the case, that the woman had allowed him to have some¬ 
thing to do—this is two and one-half years ago, George. 

Q. There wasn’t any evidence offered to the effect that he 
was not there, was there? 

A. No, there was not. After he got upstairs, the defense was 
in the case that he promised her some money and that, by not 
giving her the money, that was the reason she put him in and 
I asked her that and she denied it. 

189 Q. He takes the position, Mr. Miller, that after the 
Government had put in its case that he asked you to let 

him take the stand and tell his story and that you told him no, 
not to take the stand. 

A. I don’t think I told him no. I think he and I talked over 
the matter. Whatever I told him, I don’t remember, to tell 
you the truth. 

I may have told him that I didn’t think from the evidence we 
had in the case, I didn’t think they would convict him. I still 
say so and I don’t think he ought to have been convicted on 
that evidence. 

Q. It was based on the fact that you told him not to take 
the stand? 

A. Exactly. I didn’t want to keep him off the stand. I 
have made a rule where the case does not look so bad, so dam¬ 
aging to the defendant, not to put him on the stand. If you 
notice, I filed a motion and argued the motion. 

Q. There was an indication of an appeal that was not 
prosecuted. 

A. No; I didn’t- 

Q. Sir? 

A. No; I didn’t think—I couldn’t tell you whether I did 
appeal it or not. 

1 Q. The record shows there was the noting of an appeal but 
it went by default. 

190 A. You are right. 

Q. And you decided not to appeal it? 

1 A. I did talk, after the jury brought in a verdict—he knows 
I talked with him downstairs for an hour afterwards—and he 
knows that I told him what I thought of the case. He knows 
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that while the jury was out, I told him I did not think they 
would convict him. 

Mr. Heflin. Did you find any errors in the record when you 
read it over? 

The Witness. I did not and you can look it over. 

Mr. Hayes. You did note the appeal? 

The Witness. I did note the appeal. I would do that for a 
safeguard in case he wants to appeal the case, but, after I looked 
it over and found from my investigation- 

By Mr. Hayes: 

Q. I call your attention, Mr. Miller, to the fact that the 
windows of the place were open. 

A. What? 

Q. That it was in August and the windows were all open. 

A. If he did say that, I asked the woman those questions. 
Whatever he told me, I examined the witnesses very care¬ 
fully on. 

Q. You don’t now have any independent recollection of his 
having told you that? 

191 A. No, I haven’t. 

Q. Do you have any independent recollection of his 
saying to you that there was a lady next door to the place 
in the yard hanging up clothing? 

A. No; I don’t remember he told me that. If he did, I would 
have asked that. I put it on the theory, as I remember it 
now, that there was a promise to pay and he didn’t pay and 
that was the reason she was putting him in; and the jury, of 
course, disbelieved it. 

Q. Do you remember as to whether she said anything to 
you with respect to any alleged outcry being made by this 
woman? 

A. I am satisfied he told me there was no outcry. 

Q. I think you have answered that your reason, under those 
circumstances, for not putting him on the stand was that 
you didn’t feel there was a sufficient case to convict him? 

A. I thought, in view of the whole case—and I have had 
the occasion when it looked like I was going to win a case 
and if I put the defendant on the stand it would ruin the 
whole case—I thought after the Government had closed that 
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I was satisfied my duty to the unfortunate fellow was to let it 
go as the testimony, and that is the reason I didn’t put him on 
the stand 

Q. Wouldn’t it have been proper under those 

192 circumstances to have made a motion for a directed 
verdict? 

A. I didn’t make any motion. I did argue it and I thought 
I had a good chance. 

Q. But if the Court, in passing upon a motion for a directed 
verdict, had overruled that motion you would be in a situa¬ 
tion that would justify the man telling his side of the story? 

'A. I wouldn’t have changed my opinion at that time be¬ 
cause, I tell you now and I tell you then, that I thought just 
as sure as that jury went out they would come back with a 
verdict of not guilty. 

Q. You state that as your reasons for not putting him on 
the stand? 

A. That is the only reason. As for trying to conspire with 
anybody—I mean an unfortunate defendant, of course I try 
them here every day and I do the best I can. 

Mr. Hates. I have no further questions. 

Mr. Heflin. I have no further questions. 

(The witness was excused.) 

Mr. Hayes. May the defendant tell you what his situa¬ 
tion is? 

The Court. Are you through? 

Mr. Heflin. That is all. . 

193 Thereupon, Joseph L. Mason, the defendant, was 
called as a witness in his own behalf and, being first 

duly sworn, was examined and testified as follows; 

Direct examination by Mr. Hayes: 

Q. Mr. Mason, when, if at all, did you have any conference 
with Mr. Miller about your case? 

A. When I went up to answer my indictment papers. It 
was in Judge Keech’s court, I think it was. 

Q. What happed at that time? 

A. He come over and asked me and I was getting ready to 
explain to him and he walked right off from me. 
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Q. Did you have any conference with him at that time about 
your case? 

A. No, I did not. 

Q. When did you next see Mr. Miller? 

A. When I was in court for trial. 

Q. In the meantime, had he been to the jail to see you? 

A. No, he didn’t. 

Q. Did he come down in the cell block to discuss the matter 
with you before the time for trial? 

A. No, sir; he did not. I was in court before he come in. 
The marshals had me in court before he come in. 

Q. You were in the cell block and he did not 

194 come to you that morning at all? 

A. No, sir; he did not. 

Q. Did he at any time ask you with respect to how the 
matter occurred? 

A. No, he didn’t. I didn’t have a chance to say anything 
to him only he asked where I worked and I told him at Johnny 
Detweiler’s on Florida Avenue. 

Q. Did you at any time call his attention to the fact that 
there was someone next door? 

A. No, I did not. I didn’t have a chance to talk to him 
at all. 

Q. What happened about your taking the stand? 

A. Well, I asked him did he want me to take the stand and 
he said no, not to take the stand; so I did not take the stand. 
My first time in court, and I don’t know much about law, you 
know, so he asked me not to take the stand and I didn’t 
take it. 

Q. You asked him to and he instructed you not to? 

A. That is right. The first time I ever been in court in 
my life and I don’t know much about law. 

Q. With respect to the statement that you put your cross 
mark on, will you explain to His Honor how that happened 
and what you did with respect to the putting of your cross 
mark on it? 

A. The officer over there [indicating], he asked 

195 me—I went to the bathroom and when I come back 
he asked me to sign the statement and I signed it and 






he read it to me, which I didn’t like what was on it but there 
was nothing I could do about it then. 

The Coubt. Why? 

The Witness. I shook my head but there wasn’t anything I 
could say. I couldn’t take it from him. 

The Coubt. Why did you sign it? 

The Witness. I couldn’t read or write. 

! The Coubt. He read it to you, didn’t he? 
i The Witness. If he read it, I didn’t hear him. 

The Coubt. You didn’t hear him? 

The Witness. No, sir, Your Honor. 

By Mr. Hayes: 

Q. When did you sign it? 

A. When I went to the bathroom, one of the detectives took 
me to the bathroom and he asked me to sign it after I came 
back. 

The Coubt. Where did he get all this information? 

The Witness. I don’t know. 

The Coubt. Didn’t you give it to him? 

The Witness. I told him I went with the girl but I went 
with her of her own free will and I don’t know. I was crossing 

the courthouse yard and he told me- 

The Coubt. You are as sure and accurate about 
196 that statement as you are when you say your lawyer 
tried to have the case assigned to Judge Holtzoff but I 
insisted on hearing the case? 

The Witness. No, I did not. 

The Coubt. That is what you said in here [indicating]. 

Mr. Hayes. Your Honor, with respect- 

The Witness. Somebody else wrote it for me. 

Mr. Hayes. Your Honor will note that at the time that this 
matter came up I happened to have been in court that morning. 
Your Honor made inquiry with respect to it. 

When Your Honor asked me to talk to the man, I talked to 
him and he said with respect to that item, he didn’t know it 
was in there; that, as a matter of fact, upon his point of view he 
couldn’t read and write and he had no question as to Your 
Honor having any prejudice with respect to the situation be- 
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cause he knew at that time and Your Honor will remember I 
eliminated that as part of my discussion. 

The Court. I know you did. 

Mr. Hayes. I did it simply because of the fact that he indi¬ 
cated to me—Your Honor knows the type of thing this is—he 
fell in the hands of someone over there in jail and Your Honor 
knows the situation there and some of those people know more 
law than lots of the courts. 

* * * * * 

205 Mr. Heflin. It is shown by the witness, Officer Kap- 
sol, and Mr. Miller that this defendant does not care 
what he says when he gets on the witness stand. 

206 Mr. Hayes. He has not had a chance to be on the wit¬ 
ness stand. 

Mr. Heflin. I mean what he stated in this petition is no 
excuse for you to jump up here and intervene on his behalf. 
^ am just as positive and I am sure His Honor is that this de¬ 
fendant very carefully had this petition read to him that he 
brought up here and filed in this case. 

The Witness. No, sir. 

Mr. Heflin. You didn’t read that statement? 

The Witness. No, sir; I can’t read. 

Mr. Heflin. And you swore to it? 

The Witness. I can’t read. 

Mr. Heflin. You swore to something you didn’t read? 

The Witness. I can’t read. 

Mr. Heflin. That is all I have got to say. You cannot rely 
on what this defendant says. That is a sworn statement and 
notarized there at the bottom. Somebody must have read it to 
him. He must have said he knew what was in it and some¬ 
body there at the bottom said it was sworn to in his presence 
and made in his presence. 

Mr. Hayes. What does it say? 

The Court. There is the witness’ mark. 

Mr. Hayes. Not only that, but this man could not conceiv¬ 
ably be the author of it and I can read eight out of ten 
sentences that he doesn’t know what it is all about. 

207 What does he know about the section under the Code 
under which this was brought? 
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Mr. Heflin. Somebody told him. I have no idea he is filing 
these things and doesn’t know what he is doing. 

This defendant says Officer Kapsol had him tricked into 
signing, he didn’t know what, and there is the officer over there. 

The Witness. That is right. I didn’t know what it were 
until I was coming across the courtyard and he told me it was 
a statement. 

* * • * * 

215 The Witness. Judge, Your Honor, can I say some¬ 
thing? There is my sister and she come over to the 

jail to see me and I asked her to get in touch with Mr. Miller 
and let me talk to him. I stayed in jail four months and I 
didn’t have a talk with him at all. When I come in court, he 
come in after I come in. All he said was where I worked at. 

Mr. Heflin. Wasn’t that four months before you were 
arraigned? 

The Witness. No, sir. 

Mr. Heflin. Do you know what an arraignment is? 

The Witness. No, I don’t. 

Mr. Heflin. When you come up and plead not guilty. 
The Witness. I didn’t plead guilty. I pleaded not guilty. 
'Mr. Heflin. That four months was while you were in jail 
waiting for arraignment and for your case to go to the Grand 
Jury. 

The Witness. Yes, sir. 

Mr. Heflin. How long between your arrest and the 
arraignment was it? 

The Witness. I never had a talk with Mr. Miller, 

216 couldn’t find out anything. 

The Coubt. You don’t mean there were four months 
which elapsed between the time you were arraigned and you 
were tried, do you? 

The Witness. August. 

The Coubt. What year? 

The Witness. 1948. 

The Coubt. When were you arraigned? 

The Witness. I don’t know. 

The Coubt. The indictment was found September 20,1948, 
and he was arraigned four months later? 
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The Witness. That is right, and I never had a talk with 
Mr. Miller at all. When I come in Court he come in after I 
come in and sat down in the chair. 

The Court. And December 21 the jury returned the verdict? 
Mr. Hayes. It was approximately a little better than three 

months between the time of arraignment- 

The Court. Three months and one day from the date the 
indictment was filed to the day of the verdict. 

Mr. Hayes. I thought, Your Honor- 

The Court. According to the record, Mr. Miller put in his 
appearance on September 21, 1948, the day after the indict¬ 
ment was filed. Then they have on the 24th, according to this 
record, the indictment was read, he was arraigned; plea not 
guilty; with the appearance of Robert I. Miller—Trial 
217 11/15/48. That was the day the trial was set for but 

he was not tried until December 21,1948. 

I will let you know my decision, gentlemen. I, myself, want 
to go into a little more of the legislative history of Section 
2255. In the meantime, if you come across anything I wish 
you would let me know about it because there is no hurry on 
this record as it stands now, that I can see. I am confident 
the plaintiff was competently represented but what I am con¬ 
cerned with is whether or not, in the face of that and under 
the circumstances of the case and the facts as they were shown, 
whether keeping him off the stand is waiving his constitutional 
rights. In this one particular case, I don’t know. I am not 
going to pass upon the judgment exercised by members of this 
Bar in deciding whether or not to put the defendant on the 
stand. Sometimes they do, and sometimes they do not. Some- j 
times the man has a criminal record and sometimes, he does i 
not. It might well be that, in the lawyer’s opinion, the best 
interests of his client would be to keep him off the stand. I 
don’t know what mental processes his attorney had at that 
time when that decision was made but, in reading the trans¬ 
cript of the record of this trial, I can see not a scintilla of error 
and yet, at the same time, I am on the horns of a dilemma if 
the jury should believe this man’s story and they would ac¬ 
quit him. He doesn’t deny he had sexual relations which is, 
in most instances, the offense. He said he did have and ! 


I 
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218 in the statement was the recitation about the offer of 
of money. It is my recollection that, in charging the 
jury, I told the jury they could believe it or disbelieve it. Very 
well, gentlemen. 

« « • • * 

237 United States District Court for the District of 

Columbia 

United States 
vs. 

Joseph J. Mason 
Criminal No.- 

Hied December 21, 1948. Harry M. Hull, Clerk. 

Defendant's Prayer No. 1 

You are instructed as a matter of law that the defendant is 
presumed to be innocent. He is not required to prove himself 
innocent or to produce evidence at all on that subject. In con¬ 
sidering die testimony you must consider and view it in the 
light of this presumption with which the law clothes the de¬ 
fendant. It is a presumption that abides with him throughout 
the trial of the case until the evidence convinces each individual 
juror of his guilt beyond all reasonable doubt. 

Defendant's Prayer No. 2 

You are instructed that a reasonable doubt is that state of 
the mind which, after the entire comparison and consideration 
of all the evidence, leaves your minds in that condition that you 
cannot say you feel an abiding conviction of the truth of the 
charges. It is an honest misgiving generated by the insuffi¬ 
ciency of the proof. 

1 Defendant's Prayer No. 3 

You are instructed as a matter of law that the burden of 
proof is always upon the prosecution. It is not sufficient to 
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establish a probability though a strong one, arising from the 
doctrine of chance, that the fact charged is more likely to be 
true than the contrary, but the evidence must establish the 
truth of the fact beyond a reasonable doubt. 

Defendant's Prayer No. 4 

Evidence creating a mere probability of guilt is not sufficient 
to sustain a conviction; much less is evidence which gives rise 
to a mere suspicion or conjecture of guilt. 

238 Defendant’s Prayer No. 5 

Inferences and deductions which the jury may be permitted 
to draw must be based upon some substantial evidence tending 
to establish the guilt of the defendant. Otherwise to permit 
the jury to convict upon inferences and deductions would 
merely mean to permit the jury to speculate as to the guilt of 
the defendant. 

247 In the District Court of the United States for District 

of Columbia 

In Re: United States v. Joseph Leonard Mason 

Case No. 1153-48 

Filed February 15, 1950. Harry M. Hull, Clerk. 
Motion To Set Aside Conviction, Judgment, and Sentence 

Comes now the defendant Joseph Leonard Mason and files 
this as his motion to set aside conviction, judgment, and sen¬ 
tence, under provisions of Section 2255, Title 28, U. S. Code, on 
the following grounds. 

Violation of Constitutional Amendments five and six of the 
Bill of Rights, consisting of the following: 

(1) Defense Counsel Fraudulent and Incompetent; 

(2) Important defense witnesses not called; 

(3) Suppression of evidence vital to defense; 

(4) Illegal admission of fictitious and fraudulent alleged 
confession obtained by trickery and duress; 




92 


(5) Trial Court biased and prejudiced; 

(6) All White Jury; 

(7) Racial prejudice of Jury; 

(8) Insufficient legal evidence to sustain conviction. 

Witnessed his mark. —X Joseph Leonard Mason in P. P. 

Hermit A. Weakly. 

Filed this — day of Feb. 1950. 

Service upon U. S. Atty. by placing copy in U. S. mail, post¬ 
age prepaid, addressed to George Morris Fay, Feb. 7,1950. 

251 United States District Court for the District 

of Columbia 

Criminal No. 1153-48 

United States 

v. 

Joseph L. Mason 

Filed Mar. 3,1950. Harry M. Hull, Clerk. 

Memorandum in Opposition To Motion To Set Aside 

i 

Conviction, Judgment and Sentence 

« 

The defendant was arrested, and was arraigned in Munici¬ 
pal Court, Criminal Division, on August 25, 1948. On Sep¬ 
tember 20,1948, presentment and indictment were filed against 
him, charging him with Rape. On September 24, 1948, an 
attorney's appearance was entered, the indictment was read, 
he was arraigned and entered a plea of not guilty. On De¬ 
cember 21,1948, he was tried by a jury and found guilty. On 
January 7,1949 he was sentenced to imprisonment for a period 
of from ten to thirty years. On the same date he filed his 
affidavit in support of his application for leave to proceed an 
appeal without prepayment of costs. On January 14 he filed 
his notice of appeal in forma pauperis, and on May 17 mandate 
was returned from the United States Court of Appeals dis¬ 
missing his appeal. On February 9,1950, he filed the present 
motion. 
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The defendant states in support of this motion that he was 
represented by a fraudulent and incompetent defense counsel; 
that important defense witnesses were not called; that evi¬ 
dence vital to the defense was suppressed; that an illegal con¬ 
fession was introduced against him; that the trial court was 
biased and prejudiced; that there was racial prejudice on the 
part of the all-white jury against the Negro defendant; and 
that there was insufficient legal evidence to sustain 
conviction. 

252 The Government respectfully represents: 

1. The Government denies that defense counsel was 
fraudulent and incompetent as alleged in the petition. 

2. The defendant had the right to subpena any witnesses 
that he thought were essential to his defense. 

3. The Government has no knowledge that any evidence 
which was vital to the defense was suppressed. 

4. The Government denies that the confession of the de¬ 
fendant was illegally admitted. 

5. The Government denies that the trial court was biased 
and prejudiced toward the defendant in the trial of this case. 

6. The Government denies that there was any racial prej¬ 
udice which could be imputed to the all-white jury which 
found the defendant guilty. 

7. If the defendant believes that there was insufficient legal 
evidence to sustain his conviction a motion under Title 28, Sec¬ 
tion 2255, U. S. Code, is not the proper remedy. 

Wherefore, the premises considered, the Government re¬ 
spectfully submits that the motion to set aside conviction, 
judgment and sentence be denied. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. ■' 
Martin J. McNamara, Jr, 

Martin J. McNamara, Jr., 
Assistant United States Attorney. 

» • • > 
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253 United States District Court for the District 

of Columbia 

Criminal No. 1153-48 

United States 
vs. 

Joseph L. Mason 
(Excerpt from Docket Entries) 

Proceedings 

Motion to set aside conviction, judgment and sen¬ 
tence granted. (N), Attorney George E. C. 
Hayes present. Curran, J. Cert, filed 3/9/50. 

United States District Court for the 
District of Columbia 

Criminal No. 1153-48 

United States of America 

v. 

Joseph L. Mason 

Filed Mar. 7,1950. Harry M. Hull, Clerk. 

Motion for Rehearing 

Comes now George Morris Fay, United States Attorney in 
and for the District of Columbia, and respectfully represents 
to this Honorable Court: 

1. Joseph L. Mason filed a Motion to Set Aside Conviction, 
Judgment, and Sentence in the above-entitled cause, which 
came on for hearing on March 3, 1950, at which time the Gov¬ 
ernment filed a memorandum in opposition to said motion. 

2. The Court granted the defendant’s motion after argument 
by counsel, but no testimony was taken as to the truth or falsity 
of the facts alleged in the motion. 

3. There are certain material facts bearing on the adequacy 
of the defendant’s representation by counsel at the trial which 
the Government did not bring to the Court’s attention at the 


Date 

1950 
Mar. 3 

255 
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time of hearing, but which the Government feels are essential 
to a decision on this motion of the defendant. 

Wherefore, the Government prays: 

1. That a rehearing be granted for argument and the taking 
of testimony on defendant’s Motion to Set Aside Conviction, 
Judgment and Sentence, and that a date for said rehearing be 
set. 

2. That the Court read the transcript of testimony taken at 
the trial by the court reporter. 

3. That the Government be permitted to bring to the at¬ 
tention of the Court certain facts which were not brought to 
the attention of the Court at the time of hearing. 

4. That the Government be permitted to present certain 
testimony bearing on the matters set out in defendant’s motion 

as grounds for relief under the provisions of Section 2255, 

256 Title 28, United States Code. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 
Martin J. McNamara, Jr., 

Martin J. McNamara, Jr., 
Assistant United States Attorney. 
Seen: George E. C. Hayes, Attorney for Joseph L. Mason. 

257 United States District Court for the 

District of Columbia 

Criminal No. 1153-48 
United States of America 


vs. 

Joseph L. Mason 
(Excerpt from Docket Entries) 

Date Proceedings 

Mar. 20 Government’s motion for rehearing is by the Court 
granted. Date set for Rehearing on April 3,1950. 
Defendant remanded to District Jail. Attorney 
George E. C. Hayes present. CURRAN, J. Cert, 
filed 3/24/50. 



. 259 United States District Court for the District of 

Columbia 

Criminal No. 1153-48 

United States 

v. 

Joseph L. Mason 

Piled Apr. 28,1950. Harry M. Hull, Clerk. 

Memorandum 

On September 20, 1948 the defendant was indicted for rape. 
On September 24,1948 his attorney’s appearance was entered; 
he was arraigned and he entered a plea of not guilty. On De¬ 
cember 21,1948 he was tried by a jury and found guilty. On 
January 7,1949 he was sentenced to imprisonment for a period 
of from 10 to 30 years. On the same date he filed his affidavit 
in support of his application for leave to proceed on appeal in 
forma pauperis, and on May 17,1949 the mandate was returned 
from the United States Court of Appeals dismissing his ap¬ 
peal, the defendant having failed to answer the motion to dis¬ 
miss the appeal after notice thereof, and the time therefor 
having expired. On February 15, 1950 he filed a motion to 
set aside the conviction, judgment and sentence. He states 
in support of his motion that he was represented by incom¬ 
petent defense counsel; that important defense witnesses were 
not called; that evidence vital to the defense was suppressed; 
that an illegal confession was introduced against him; that the 
trial court was biased and prejudiced; that there was racial 
prejudice on the part of the all white jury against the Negro 
defendant; and that there was insufficient legal evidence to sus¬ 
tain a conviction. 

On February 24, 1950 the court appointed George E. C. 
Hayes, a member of the District of Columbia Bar, to repre¬ 
sent the defendant. At the hearing Mr. Hayes with- 
260 drew from consideration the defendant’s contentions 
that the trial court was biased and prejudiced and that 
there was racial prejudice on the part of the all white jury 
against the Negro defendant or that there was insufficient legal 
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evidence to sustain the conviction. The court granted the 
motion to set aside the conviction, judgment and sentence, and 
on March 7,1950 the United States Attorney filed a motion for 
a rehearing, which motion was granted and a rehearing had. 
The defendant says that his attorney did not go near him to 
learn anything about the case and that just before the trial 
started he asked him one question, “where do you work?” De¬ 
fense counsel testified that he conferred with the defendant at 
the time of his arraignment and at another time down in the 
cell block. At the trial the defendant did not take the stand 
and no witnesses were put on in his behalf. The defendant is 
an illiterate colored man and is unable to read or write. 

The defendant claims in his petition that important defense 
witnesses were not called but does not state who the witnesses 
were or what they would testify to. He also says that evidence 
vital to his defense was suppressed but does not say what that 
evidence is other than windows and doors were open and that 
people were around the premises, including a woman next door 
hanging out her washing. He also claims that his alleged con¬ 
fession was obtained by trickery and duress and was illegally 
admitted in evidence. At the trial no objection was made to 
the admission of the confession when the court took testimony 
out of the presence of the jury to pass upon the voluntariness 
of the confession and the defendant did not at that time testify 
as to his confession. 

The remaining point relates to the competency of defense 
counsel. In United States v. Wight, 176 F. 2d, 378, counsel 
assigned for the appeal contended that petitioner did not re¬ 
ceive the effective services of counsel contemplated by 
261 the constitutional guarantees. He argued that the short 
time available for conference, fifteen minutes, and ad¬ 
vice by oounsel without taking the trouble to study the section 
of the statute under which the defendant was charged or' inter¬ 
pretations of it in the courts, demonstrated a mere perfunc¬ 
tory and formal representation, in violation of the constitu¬ 
tional guarantees of assistance of counsel and issuance of due 
process. There is no question, of course, that the right to coun¬ 
sel means the right to conscientious service of competent coun- 


! 


98 

sd, for mere perfunctory appearance is not enough. The court 
said: 

* * * time consumed in oral discussion and legal 
research is not the crucial test of the effectiveness of the 
assistance of counsel. The proof of the efficiency of 
such assistance lies in the character of the resultant pro¬ 
ceedings, and unless the purported representation by 
counsel was such as to make the trial a farce and a mock¬ 
ery of justice, mere allegations of incompetency or in¬ 
efficiency of counsel will not ordinarily suffice as grounds 
for the issuance of a writ of habeas corpus or the grant¬ 
ing of a petition pursuant to 28 U. S. C. 2255. 

The court further said: 

A lack of effective assistance of counsel must be of such 
a kind as to shock the conscience of the court and make 
the proceedings a farce and a mockery of justice. 

No evidence was given as to the amount of time the defense 
counsel used in preparation of the trial but the questions pro¬ 
pounded by defense counsel in cross-examining the government 
witnesses were along the lines that the defendant now asserts 
as a defense, namely, that the complaining witness consented 
to the act. 

In Diggs v. Welch, 80 U. S. App. D. C. 5, 7, 8 the court said: 

The Supreme Court has been jealous in preserving 
the right of every accused to a fair trial. It has held 
that a defendant’s right to assistance by counsel is not 
satisfied by the mere formality of an appointment of an 
attorney by the court. There must be “effective repre¬ 
sentation”. We are aware that if that word be construed 
in a broad and liberal sense it would follow that on 
■ habeas corpus the court would have to review the entire 
trial and consider all the alleged mistakes, failures 
to object to the the introduction of evidence and 
262 errors in advice which the ingenuity of a convict could 
set down on paper during the enforced leisure of 
his confinement. This would become necessary under 
the ruling of the Supreme Court that a hearing must be 
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held on a petition for habeas corpus which contains 
allegations sufficient on their face regardless of their im¬ 
probability. 

The result of such an interpretation would be to give 
any Federal prisoner a hearing after his conviction in 
order to air his charges against the attorney who for¬ 
merly represented him. Jf, is well known that the draft¬ 
ing of petitions for habeas corpus has become a game in 
many penal institutions. Convicts are not subject to 
the deterrents of prosecution for perjury and contempt 
of court which affect ordinary litigants. The oppor¬ 
tunity to try his former lawyer has its undoubted attrac¬ 
tion to a disappointed prisoner. In many cases there is 
no written transcript and so he has a clear field for the 
exercise of his imagination. He may realize that his 
allegations will not be believed but the relief from 
monotony offered by a hearing in court is well worth the 
trouble of writing them down. To allow a prisoner to 
try the issue of the effectiveness of his counsel under a 
liberal definition of that phrase is to give every convict 
the privilege of opening a Pandora's box of accusations 
which trial courts near large penal institutions would 
be compelled to hear. 

Moreover, even if the allegations of mistakes on the 
part of counsel happen to be true it is not practical to 
review them on habeas corpus except as details in a 
larger picture. Few trials are free from mistakes of 
counsel. How much these mistakes contributed to the 
result can never be measured. There are no tests by 
which it can be determined how many errors an attorney 
may make before his batting average becomes so low as 
to make his representation ineffective. The only prac¬ 
tical standard for habeas corpus is the presence or ab¬ 
sence of judicial character in the proceedings as a whole. 

For these reasons we think absence of effective repre¬ 
sentation by counsel must be strictly construed. It 
must mean representation so lacking in competence that 
it becomes the duty of the court or the prosecution to 
observe it and to correct it. We do not believe that all§- 
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gations of serious mistakes on the part of an attorney 
are ground for habeas corpus standing alone. The cases 
where the Supreme Court has granted habeas corpus 
on the ground that there was no fair trial support this 
interpretation of the absence of effective representa¬ 
tion. They are all cases where the circumstances sur¬ 
rounding the trial shocked the conscience of the court 
and made the proceedings a farce and a mockery of 
justice. 

The court further held that a prisoner may not obtain a writ 
of habeas corpus on the sole ground that counsel properly ap¬ 
pointed by the court to defend him, acted incompetently or 
negligently during the criminal proceeding. 

263 This court cannot say that the trial in this case was 
a farce and a mockery of justice. - 

The prime purpose of Section 2255 of Title 28, U. S. C. A. 
is to enable petitioners for relief in the nature of habeas corpus 
or coram nobis to go to the court in which they were convicted 
for relief, rather than the courts of the jurisdiction where they 
happen to be imprisoned, on the theory that die court which 
conducted the trial is best qualified to consider applications 
for relief. It has, of course, also the function of empowering 
the court to correct sentence after die expiration of the term 
of court, but that is not involved here. 

Only where the sentence is void or otherwise subject 
to collateral attack may the attack be made by motion 
under 28 U. S. C. A. Sec. 2255, which was enacted to 
take the place of habeas corpus in such cases and was 
intended to confer no broader right of attack than might 
have been made by its absence by habeas corpus. Tay¬ 
lor v. U. 5. C. A., 4th Circ., 177 F. 2d 194,195. 

In Howell v. United States (C. A. 4, January 24, 1949), 172 
F. 2d 213,215, the court said: 

It is elementary that neither habeas corpus nor mo¬ 
tion in the nature of application for writs of error coram 
nobis can be availed of in lieu of writ of error or appeal, 
to correct errors committed in the course of a trial, even 


101 


though such errors relate to constitutional rights. It 
is only when there has been the denial of the substance 
of a fair trial that the validity of the proceedings may 
be thus collaterally attacked or questioned by motion 
in the nature of petition for writ of error coram nobis 
or under 28 U. S. C. A. 2255. 

The same court in the case of Birtch v. United States (C. A. 

4, March 9,1949), 173 F. 2d 316,317 said: 

It is true of motions made under this section, as we 
held of motions in the nature of applications for writs 
of error coram nobis under the prior practice in the ap¬ 
peal before us, that they “may not be used to review 
the proceedings of the trial as upon appeal or writ of 
error, but merely to test their validity when judged, 
upon the face of the record or by constitutional 
standards.” 

264 Relief under 28 U. S. C. A., sec. 2255, may be granted 
only where it appears “that the judgment was rendered 
without jurisdiction, or that the sentence imposed 
was not authorized by law or otherwise open to col¬ 
lateral attack, or that there has been such a denial or 
infringement of the constitutional rights of the pris¬ 
oner as to render the judgment vulnerable to collateral 
attack.” It should be borne in mind that the puipose 
of the section was not to enlarge the class of attacks 
which may be made upon a judgment of conviction, but 
to provide that the attack must be made in the court 
where the sentence was imposed and not in some other 
court through resort to habeas corpus, unless it appears 
that the remedy is inadequate. 

In Council v. Clemmer, 83 U. S. App. D. C. 42, the court said: 

* * * When directed to an inquiry into the cause 
of imprisonment in judicial proceedings the scope of 
review extends only to questions affecting the jurisdic¬ 
tion of the court and the sufficiency in point of law of 
the proceedings. It is well established that petition 
for the writ may not be used as a substitute for an ap¬ 
peal or a writ of error. Bowen v. Johnston, 306 U. S. 

960719—51 - 8 
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19, 59 S. Ct. 442, 83 L. Ed. 455; McNamara v. Henkel, 

226 U. S. 529, 33 S. Ct. 146, 57 L. Ed. 330; Kaizo v. 

Henry , 211 U. S. 146, 29 S. Ct. 41, 53 L. Ed. 

125 * # # 

Under Section 2255 of Title 28, U. S. C., the Court’s juris¬ 
diction is coextensive with its jursidiction in passing upon 
an application for a writ of habeas corpus. Errors committed 
during a trial may not be reviewed by habeas corpus unless 
involving jurisdiction of the court and deprivation of consti¬ 
tutional rights amounting to a denial of the essence of a fair 
trial and so a collateral attack may not be made by way of 
Section 2255 upon a judgment for mere errors of law committed 
in the course of a trial. See Opinion of Judge Holtzoff in the 
Meyers case, 84 F. Supp. 766, Meyers v. United States, No. 
10367 and Meyers v. Clemmer, No. 10468, decided April 10, 
1950, United States Court of Appeals for the D. C. Circuit. 

For these reasons the Court’s order granting the defend¬ 
ant’s motion to set aside the conviction, judgment and sentence 
is vacated and set aside and the defendant’s motion is denied. 

Edwabd M. Curran, Judge. 

Receive June 30, 1950. Harry M. Hull, Clerk. 

265 June 22d, 1950. 

United States Court of Appeals, 

D. C. Court House, Washington, D. C. 

In Re: U. S. vs. Joseph L. Mason, 1153-48 

Gentlemen: Herewith please find a motion for permission 
to file appeal. 

Respectfully, 

his 

Joseph Leonard Mason. (X) 

mark 

Joseph Leonard Mason. 

Thomas D. Barclay, Witness. 
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266 In the United States Court of Appeals for 
District of Columbia Circuit 

In re: Criminal No. 1153-48, United States v. 

Joseph Leonard Mason 

Piled June 30, 1950. Harry M. Hull, Clerk. 

Motion for Permission to File Appeal 

On or about February 7,1950, the defendant, Joseph Leonard 
Mason filed a motion (copy attached as Exhibit A) in the Dis¬ 
trict Court of the United States at Washington, D. C., under 
provisions of Section 2255, Title 28, U. S. Code, to set aside 
conviction, judgment and sentence, which motion was referred 
to, and was heard by the trial judge, Edward M. Curran. 

The court assigned as counsel George E. C. Hayes, Esq., to 
represent the defendant and held two or three hearings thereon. 
It appears from the meager information the defendant has 
been able to obtain (one letter from Mr. Hayes, attached as 
Exhibit B), that the court granted such motion and at a later 
date reversed such decision by a memoranda opinion. 

When the defendant received the letter from Mr. Hayes 
(dated May 16, 1950, Exhibit B), he immediately contacted 
Mr. Hayes requesting appeal be filed. He received no reply, 
and though through relatives he has again contacted Mr. 
Hayes, he has heard nothing. 

In accordance with the provisions of Section 2255, Title 28, 
U. S. Code, which provides that appeals may be taken as in 
habeas corpus proceedings which make appeal mandatory and 
provides sixty days for filing, the defendant has chosen to file 
this motion for permission to appeal, in forma pauperis. 

Respectfully submitted. 

Joseph Leonard Mason. 

GROUNDS FOR APPEAL 

The decision of the court below is contrary to the law and 
the facts in the case. Among other illegal errors by the court, 
Mr. Hayes was denied the right to examine the prosecutrix 
on the witness stand, although she was in the court room. 
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Particularly, the court failed to go into certain of the allega¬ 
tions of illegality, especially allegations 5, 6, 7, and 8 contained 
in the motion. 

267 DESIGNATION OF THE RECORD 

The entire record including a copy of the transcript of testi¬ 
mony and proceedings in forma pauperis. 

Respectfully submitted. 

Joseph Leonard Mason. 

Filed June 30,1950. Harry M. Hull, Clerk. 

Filed this — day of June 1950. 

Copy served upon TJ-. S. Attorney George Morris Fay-by 
TJ. S. Mail, postage prepaid. 

AFFIDAVIT OF POVERTY 

The petitioner, Joseph Leonard Mason, being first duly 
sworn upon his oath deposed and says: 

That he is the defendant and petitioner in the foregoing 
motion before the U. S. Court of Appeals, D. C.; that he is 
confined in the D. C. Reformatory, at Lorton, Va., without 
funds with which to pay the cost of such appeal or any se¬ 
curities with which to guarantee such costs and is obliged to 
request the court to consider such appeal in forma pauperis. 

Joseph Leonard Mason (X). 

Joseph Leonard Mason. 

Thomas D. Barclay, Witness. 

Subscribed and sworn to before me, a Notary Public, this — 
day of June 1950. 

[seal] Wade G. Maddox, 

Notary Public. 

My commission expires January 22,1951. 
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om:i 


BIT (A) 


Law Offices 

Cobb, Howard & Hayes 
613 F St. NW. 
Washington 4, D. C. 


Filed June 30, 1950. Harry M. Hull, Clerk. 


Mrs. Agnes Hazel 

14 Tea Street NW., Washington, D. C. 


May 16, 1950. 


Dear Mrs. Hazel: We have gotten a memorandum opinion 
in the matter of your brother, Joseph L. Mason, in which 
Judge Curran has reversed the decision previously made by 
him, and now has denied any relief under the motion that 
was filed in this cause and in which respect I was appointed. 

The only recourse which now seems open is the possibility 
that we might ask for a new trial on the ground of newly dis¬ 
covered evidence. To that end I am suggesting that you 
come in to see me in order that we may discuss this question 
of satisfying the Court that we have such evidence as would 
justify the granting of such a new trial 
I am sending a copy of this communication to your brother 
in order that he may know the status of his matter. 

Awaiting your compliance with this request, I am 
Very truly yours, 


George E. C. Hayes. 


269 In the District Court of the United States for the 

District of Columbia 

In Re: United States v. Joseph Leonard Mason 
Case No. 1445-48 

Filed June 30, 1950. Harry M. Hull, Clerk. 

Motion To Set Aside Conviction, Judgment and Sentence 

Comes now the defendant Joseph Leonard Mason and files 
this as his motion to set aside conviction, judgement and sen- 







m 
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tence, under provisions of Section 2255, Title 28, U. S. Code, on 
the following grounds. 

Violation of Constitutional Amendments five and six of the 
Bill of Rights, consisting of the following: 

(1) Defense Counsel Fraudulent and Incompetent; 

(2) Important defense witnesses not called; 

(3) Suppression of evidence vital to defense; 

(4) Illegal admission of fictitious and fraudulent alleged 
confession obtained by trickery and duress; 

(5) Trial Court biased and prejudiced; 

(6) All White Jury; 

(7) Racial prejudice of Jury; 

(8) insufficient legal evidence to sustain conviction. 

hi a 

Joseph Leonard Mason (X) 

mark 

Filed this — day of February 1950. 

Joseph Leonard Mason in P. P. 
Thomas D. Barclay, Witness. 
Service on U. S. Attorney, by placing copy in U. S. mail, 
postage prepaid, addressed to George Morris Fay this—day of 
February 1950. 

270 POINTS AND AUTHORITIES 

The defendant, Joseph Leonard Mason, is colored, illiterate 
and unable to either read or write. For such reason others 
have aided him in preparing the foregoing motion and the fol¬ 
lowing comprises his statement. 

Defendant had been in Washington, D. C. eleven years and 
has never before been in trouble. At time of arrest in August 
1948 he had been employed for the past two years by Judd 
and Detwiler. 

At the time of arrest defendant and his common-law wife 
were both employed; he working nights and she working days. 
They roomed at the private home of Mr. and Mrs. Thompson, 
colored, at 30 P Street NE., Washington, D. C., a six room house 
with three rooms and the bath room upstairs, and three rooms 
on the lower floor. In addition to defendant and his wife, 
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there was another roomer, Janie Milhouse, colored, twenty 
two years old, also employed. In August 1948, Mr. and Mrs. 
Thompson went on a vacation, leaving defendant and his wife 
in charge of the premises. 

On the morning of alleged crime only the defendant and 
Janie Milhouse, the complainant, were in the house. The de¬ 
fendant went upstairs to the bath room, and as he was about 
to enter, Janie came out of said bath room and sweetly smiled 
and greeted the defendant. In the interview that followed, the 
defendant proposed a party with Janie for which he promised 
to pay her, and she graciously accepted and invited defendant 
to her room on same floor. After using the bath room, defend¬ 
ant went to Janie’s room. The weather was very warm and 
all doors and windows were open. The house was a row house 
and there were people all up and down the street. A woman 
living next door was hanging out her washing in the adjoining 
backyard. 

In the room Janie sat on the bed in her night gown and de¬ 
fendant stood by the dresser about ten feet away and they 
talked while each smoked a cigarette. The defendant then 
went over and sat down on the bed by Janie’s side, where the 
preliminary love making was consummated with the under¬ 
standing that he would pay her five dollars. Janie said, ‘ f come 
on,” and got into bed while the defendant undressed and hung 
his clothes on a chair. The window and door remained wide 
open, though defendant was cautioned by Janie to pull down 
the window shade. 

After the act of copulation had been achieved, with the con¬ 
sent and cooperation of Janie, she wanted to know about the 
promised payment. Thereupon the defendant admitted that 
he did not have five dollars with him but would bring it when 
he came home from work next morning. Janie replied that he 
was lying and did not intend to pay her. Defendant then of¬ 
fered, that if she would write an order on his employers to pay 
her ten dollars, he would execute the order. She refused 
271 to do this and put on her clothes and left the house. 

Defendant went to bed in his room, and when the police 
arrived with Janie about half an hour later they found him 
asleep. 
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Defendant gave police a true statement of what hap¬ 
pened. Defendant was then taken to police headquar¬ 
ters. After being there approximately fifteen minutes he 
asked to use the toilet, and when he came back he was asked to 
sign a paper. Being unable to read and believing the paper 
contained his own statement and fearing he would be man¬ 
handled if he refused, he did as he was told and executed said 
paper. Then the police read it to him and he found he had 
been trapped into signing a confession of the crime of rape as 
alleged by Janie. 

Defendant is a very timid peaceful person and says he told 
the police such statement was false and untrue. Defendant 
says, that as he recalls, one of the policemen testified at the 
trial that when defendant was asked if the written statement 
was true, he just sat and shook his head no. 

In the afternoon of same day of arrest, the defendant was 
taken before Municipal Judge Scott sitting as a committing 
magistrate. The court appointed a colored lawyer to repre¬ 
sent him. As defendant recalls preliminary hearing was 
waived by counsel and he (defendant) was held to grand jury 
on bond of $5,000.00, which he was unable to arrange and was 
therefore committed to jail. 

Agnes Mason Hazel, sister of defendant, raised two hundred 
fifty dollars as attorney's fee for Robert I. Miller to represent 
defendant, within three or four days after he was held to grand 
jury. Although defendant lay in jail approximately four 
months, defense counsel Miller did not go near him to learn 
anything about the facts of the case. About thirty days after 
arrest and incarceration, defendant was taken before the U. S. 
District Court for arraignment. Finally' after being taken 
into the courtroom, a man approached him (defendant) and 
whispered that he was defense counsel Miller and for the 
defendant to plead “not guilty." Said defense counsel Miller 
said nothing more. 

Finally the trial was called, and after the deputy marshal 
had taken - defendant into court room, defense counsel came 
in and before trial started asked him (defendant) one ques¬ 
tion only—“Where do you work?” 
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Defendant has never seen a copy of the transcript of testi¬ 
mony but says that as he recalls an interne testified that he 
had examined the complainant at Gallinger Municipal Hos¬ 
pital and found she was not a virgin; that he found no scratches 
or bruises on her body, but there was evidence of bruises inside 
the vagina. (It is observed here that if she was not a 
272 virgin at twenty-two years of age, there was no concrete 
evidence that any such bruises were caused by defend¬ 
ant, and even if such was the case, it was solely her affair if 
she gave her consent to such act of copulation with him. Cer¬ 
tainly such was insufficient evidence on which to base a 
conviction.) 

Also defendant says that as he recalls, Janie admitted on 
the witness stand that defendant told her after the act, that if 
she would come by where he worked he would give her five or 
ten dollars. Also, that one of the officers testified that when 
they searched defendant, after arrest, he had but ten cents. 

According to defendant the illegally obtained confession 
was introduced in evidence, but defendant was denied the 
privilege of taking the witness stand to answer the grave, se¬ 
rious and false charges, and to refute the testimony that alleged 
confession was voluntary. 

Defendant says that eight witnesses testified against him 
and none for the defense. That vital evidence was suppressed 
with consent of, and by defense counsel; vital evidence such 
as open windows and doors, and people all around the premises 
within calling distance, especially the woman next door hang¬ 
ing out her washing while the alleged crime was in progress. 
Even the slightest outcry from the complainant would have 
brought many people to her rescue. All of these facts were 
withheld from the court and jury by reason of incompetence, 
indifference and neglect by defense counsel. 

Defendant also says that he has been informed and believes 
and therefore alleges that said Robert I. Miller deliberately 
and fraudulently failed to interview his client and arrange for 
evidence that police had trapped and scared defendant into 
signing alleged confession, because it is believed by defendant 
that said Robert I. Miller has been in fear of loss of his own 
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freedom since being tried on a charge of homicide and did 
therefor, in fear, connive to evade refutation of testimony by 
police that such alleged confession was voluntary, whereas 
said Miller was well aware that such alleged confession had 
been obtained by deceit, trickery, entrapment, fear and duress. 
That said Miller deceivingly, fraudulently and cravenly ac¬ 
cepted employment and fees in this case, well knowing he 
would be unable to properly defend his client because of his 
personal affairs and fears and did deliberately shirk, and evade 
his responsibility to court and client and disgrace his honored 
profession by permitting an illiterate citizen to be tried for 
his life, undefended, when there was abundant evidence to 
disprove such heinous charge. 

1 Furthermore, that said Miller, knowing these facts com¬ 
pounded his offense against his client and justice, by 
273 neglect, indifference and incompetence', by failing to 
resist trial before a court whom he knew to be biased 
and prejudiced against any and all who might be accused of a 
sex crime, and failing to place his client or any other defense 
witness on the stand to refute such charge and illegal confes¬ 
sion, especially witnesses who would have testified that the 
least outcry by the complainant would have brought her in¬ 
stant help and relief from such alleged assault. 

Defendant says he has been informed by his sister, Agnes 
Mason Hazel, and being so informed believes and avers that 
said Miller was well aware that the proposed trial judge is 
biased and prejudiced against any citizen accused of a sex 
crime, and therefor unable as a judge in this case to place the 
mantle of Constitutional protection and assurance of a fair 
trial about this defendant. That said Miller so informed said 
Agnes Mason Hazel before the trial, stating that said judge 
had been for years a prosecutor, and something to the effect 
that once a prosecutor always a prosecutor. That for such 
reason he, the said Miller, had tried to get the case assigned to 
the Honorable Judge Holtzoff, but that the assigned trial judge 
insisted on hearing this case. 

It is observed here that if such statement be true it is further 
evidence of incompetence on the part of said Miller. God has 
not yet evolved any perfect men or judges and it is not astonish- 
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ing to find one or more judges with such bias and prejudice. 
Certainly the public and press exercise such prejudice regard¬ 
less of innocence or guilt. But competent counsel would have 
known there is no wrong without a remedy in law and if de¬ 
fense counsel was aware, if such were the facts, he could have 
and should have invoked the law in favor of his client, even to, 
if necessary, obtaining a writ of prohibition from the Appellate 
Court, instead of permitting the life of an innocent client to be 
sold on an auction block of bias and prejudice and sentenced 
to bondage for a lifetime. These are very serious matters to 
which entirely too many people are indifferent, if this Republic 
is to continue as a free government. 

Apparent proof of such alleged bias and prejudice is reflected 
in the statement of the defendant that, as he recalls, trial court 
permitted an all white jury to try a colored man on the most 
dangerous and deceiving of all charges—alleged rape—exclud¬ 
ing all colored jurors. If this be true, though defense counsel 
agreed, or so requested, perhaps hoping thereby to retrieve him¬ 
self, nevertheless, the court should have known that in so doing 
the rights of accused to a fair trial and due process were being 
placed in jeopardy. For what can a white person, though he 
be unbiased, know of the moral psychology or sex habits of 
colored people, especially women. Moral standards among 
different peoples are the inheritance of centuries and 
274 determined by geographical lines. So again, if the alle¬ 
gation be true, the life of the defendant was permitted 
to be auctioned on a block of racial prejudice, without one 
defense witness, and without the consent, knowledge, or under¬ 
standing of the accused. 

Defendant further states that he had been informed by Agnes 
Mason Hazel, and being so informed believes and avers, that 
said Miller, in company with said Agnes Mason Hazel, went to 
the chambers of the trial judge after conviction to plead leni¬ 
ency in sentence of the illegally convicted defendant. That 
Mrs. Hazel waited in the hall while said Miller interviewed the 
trial judge; that when said Miller returned he informed her 
that he had called the attention of the court to the insufficiency 
of evidence, of force in the case and that it appeared that de¬ 
fendant was not guilty as charged, and appealed for leniency in 
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the imposition of sentence; that the judge had replied that he 
understood all that, but there was too much illicit sex business 
going on in Washington and he intended to make an example of 
the defendant by imposing a heavy sentence. 

If such statement be true, it may be properly asked what have 
the morals of a community to do with the constitutional guar¬ 
antee to the individual accused ? Is a j udge a law-enforcement 
officer, or is he an impartial tribunal of justice who-protects the 
innocent with the mantle of law. It is generally believed by the 
public that the sole prerogative of a judge is to adhere to the law 
and act fair and impartially toward all accused citizens regard¬ 
less of the charge. Surely jurisprudence in America has pro¬ 
gressed beyond the star chamber or the punishment of one in¬ 
dividual for the sins of a state or community. 

If the records sustain the foregoing statements of the defend¬ 
ant, there can be no further question regarding the deceit, in¬ 
adequacy and incompetence of defense counsel, or the bias and 
prejudice of the court, or the illegality of this conviction. 

WHEREOF DEFENDANT PRATS 

That the trial judge disqualify himself in hearing this motion, 
or that it be referred to the Chief Judge for consideration. Fur¬ 
ther says the defendant, that if this court fails to refer this mo¬ 
tion to an unbiased judge, defendant reserves the right to file 
application for a writ of habeas corpus in the Eastern District 
of Virginia, on the grounds that Section 2255, Title 28, U. S. 
Code, is inadequate to bring him the relief to which he is entitled. 

his 

Joseph Leonard Mason (X). 

mark 

Joseph Leonard Mason in P. P. 

Thomas D. Barclay, Witness. 

Filed this — day of —, 1950. 

A copy of this motion has been served this day upon George 
Morris Fay, U. S. Attorney, by U. S. Mail, postage prepaid. 
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United States 

v . 

Joseph Leonard Mason 

Filed Sept. 5,1950. Harry M. Hull, Clerk. 

Memorandum 

I will treat defendant’s motion for permission to file an ap¬ 
peal, which was filed in this Court on June 30, 1950, entitled 
“In the United States Court of Appeals for the District of 
Columbia for District of Columbia Circuit” as a motion ad¬ 
dressed to this Court to appeal to the United States Court of 
Appeals in forma pauperis. 

Leave to prosecute an appeal without prepayment of costs 
is granted. 

Edward M. Curran, Judge. 

Sept. 2,1950. 
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